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SESSIONAL PAPER No' 2 of 1961

THE RECONSTITUTION OF LOCAL AUTHORITIES

GENERAL

In paragraph ll of the report of the Kenya Constitution Conference' 1960'

it was stated that the u'm of Fier Majesty's Government was-
- 'rn based on parliamentary institutions; and

[]:: ::ffi l"li;,' acceptance uv atl or the rishts or each communitv

toremaini',K;;;;;;ipi"vaiartinpubliclife'
2. In the light of this statement the Minister for Local Government decided

that the constitutions "i'iui;;;oiiiio.rro"rJi.-.."[*"4' 
This review entailed

an examination of the iffiffi;';; aqnri"g I""ro""r g"rernment elections' the

composition of and ",il;;;ii;n 
on 

^to"at gouttnttnt bodies and the powers

and duties of the ,.,ffi;.;;";;tr';f b""i;;;;;;i,i.'. All local authoritiee'

including African Oistiici Councils, were 
"onruiilJ-in 

olrder to obtain their views

on ,ttt .i"i". points mentioned above'

3.TheGovernmenthastakenfulrly.intoconsiderationtheviewsexpressed
bv local authorities "t""ri'""ttg"ti"" 

una.";;;;;;t' tt't u*tndments on the

lines describea in ttre-rlti;ii!-p^.1s.uptr.'in"-,riiing r"*"ta theso proposals

the Government has #;';;l"d"J ui- ti'e' p;;;'T;[ i[tt onlv those who have

made a contribution :;;;t;;-;; *nt t'^"t^' "i"i" 
- 
u tuttiin-ed contribution

indirectly to the .or, Ii: 
-ro.'ul 

government't.*i..t in a local authority area

.t."fO have a say in its management'

MUNICIPA.LITIES

t*f'fr""i"nstitutions 
of the different municipar councils or.boards should in

future be made by Oti"t tf the Governot i" 6"'"tU of Ministers' This would

standardizetheproceJurewhichatpresentvaries.

Franchise
5. There should be one electoral roll with qualifications as follows:-

(a) To have attained the age of 2l years on the qualifying day; and

(b) either-n 
ratepayer) is' on the qualifying day' named' in the valuation roll

of ttre rlunicipality then in foit"-ui ihe rateable owner of a rate-

ableproperty^includedintuttt-'Ltt-ot'itttttttisnosuchroll'he
is on that day a rateabt" o*n.i--oi ruteubl" property within the

municiPalitY; or

(ii) (the ho""hJatfl has' on the qualifying day' resided within the

munrcrpalitv for l2 montht-""tiTitti-oit*qi"'t-''^9 months and is'

on the qualifying day' tho owner or occupier of reside'ntial

nt"-itJotu'otu 
that' for the purpose of this p111qt"ph' "owner"

rntun'ih"ownerofur'""t'oti-iitttt'totalesseefromtheCrown
ortheTrustLandBoard,o,-u^.'"ui"'..efromeitherofthefore-
going, of the whole Prem6es;
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"occupier" means a Derson who, for varuable consideration,is entitled under a seperate lease or tenancy agreoment to excrusiveoccupation of such premises; or
(iii) (the person who is entitled to free housing of the same standard

'as the househorder) has .on tt" qu"iiiyiog-oJr, *.in* within the rmuniiipality. tor li..onif,, out of the preceding lg months. has Ireceived an income of ,.ot tess than f75 i.; ;;;;r;;"j"rr,,1,; i,frJ Iquarifving dav, provided wirh r..iJ.n,i.r'.";;;;1",;;-r'*ir"t"ii Ih were not accomrnodation provided by ,t" .,,J"y*, would be I
tri,"'$ ;ff:i;5,:1$"1?ili'# ;;"'io"'ii"'"i''"#' "-:#:'J; I

{iv) {the business, profiessional m&n or trader) is, on the qua,lifying day, Iand has been for t2 out of the preccdini ii n,"ritr,rr.i,e proprietor r'of a licensed business or trade or of a registered or licensed profes_ rSional practice which is conducted 
"" ;.?i.;^;;; ;;ilrt;iH Iare within the municipality; or 

v" ar I, 
I

(v) (the spouse) has. on- the qualifying day. resided within the munici- Ipality for I2.o^ut of rhe pr.eced.in! rt,_".ii,l;.;';;,r;;:r;;H':; 
I.a person qualifyjng under (i), (iil, tiiil or (iv) ,;;;..- |(c) crhe partnership or company vore). A partnership, or .cornpany registered I

under the Companies. brdinance. rrr"ii i. 
-""ri[i.j',."u.t""rolred 

once' in wery ward in rvirich suctr p-".tnurrt ip or company qua,rifies under(n) (i) or (iv) above, provided it "i n" person shalr quarify for a vote' under subparagraph (*t) tiv) above and ir,fu ,"up"i"gr-"tl
Areas anil Bounilaries

,, J;JiIl1.#;.,:,.".rr.^ municipatity to be (refined by order .of the Covernor

(6) The boundaries of the werds to be defined by Order as in (a) above,due regard being paid to tt. 
"."u, Lt"""# ,"tu". and- proper representation ofthe oqpulation and to the distribuii;;';;; prrrurrs of the popularion-.(i)rln acoordance with the present law areas.may be definod,by proolamationas areas under the jurisdiction of a parish ".rr"ilil u" i" *r"":*lrrl, future as award council to bo defined uv o.a..-", ln (a)."b"""-;i;j;,.tt. u..u ot 

"illi:HXhffi,I:i};;,;:'.u"t-*uil councirs ," L" "i*i"i'ln rhe sanre

Qualifications of candidates: Aldermen, counciltors and Members of ward
7' (a)No change is proposed.from the present law regarding quarificationsof candidates, except that any raciar erement ls omltted.
(,,rhe nurnber of aldermen to,be provided for_,by order of the Governorin counc, of Ministers and shourd noi L" more than one-third of the totalnumber of .councillors.
{c)irhe m,mber o,f ,councilroro of a municipalcouncil or board to be definedlbyondor as in (6) above and the ar"* whi"h-has been deflned as a waro councileither to be represented bvcouncilr;;r;il;"; bv ttr" *"rJ.*r"rias a whoredo'the muniqipar oounci,l oi board, "aly;i;;;, eiection 

"i"".rui".iron of both. 
r(d) provision to be made for .the continuation of nominateo -""*^ l; I::ilffi:l'ff:lh ILT:'f;,Tff:ltlJ. that or 't" c"".i'i,;;;;,' para-statar 
I
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(e) Provisim to be ma.iutafueed for tbe appointment of lia.ison members with
other local authorities.

(fl Terms of office for councillors and rnembers of ward councils should
'be three years, one,third of whom strould retire each year; and six years for
alderrnen, one-half o,f whom should retire every tttree years.

In areas which are not susceptible of division into wards, the Governor in
Council would in exceptional circumstances be empowered to order that coun-
ci,llors be elected to represent such religious and racial interests as he may decide
on the basis of reserved seats elected by the electorate as a whole.

COUNTY COUNCILS
8. The Government sees no reason to vary the provisions for franchise and

representation, etc., for counties from those suggested for municipalities. It
must be recognized, however, that because of the large areas which the counties
cover and the diversity of interests and population within those .areas, it may be
ne4essary to allow three-tier authorities. Provision should be made, therefore,
for establishment of one or more ward councils within county district council
areas. Such councils to.be elected on the same franchise and to have representa-
tion on county district councils as suggested in the section devoted to munici-
palities. The powers of such ward councils would be defined by Order of the
Governor in Council of Ministers. It is also proposed to provide for aldormen,
'to a maximum nurnber being one-third of the total number of elected councillors,
and for nominated and liaison councillors as in the case of municipalities.
Constitutions will in future be laid down bv Order of ttre Governor in Council
'af Ministers.

TOWNSI{IPS
9. The Government has already accepted a proposal that a new forrn of

township with an elected township board shou,ld be provided for. This means
that in suoh cases the District Commissioner would no longer be the township
authority. The members on such township boards would be elected on thp same
franchise as suggested for municipalities and, depending on the size of the
townships, might be elected according to wards to be delineated by ordor, or
by the whole board being elected to represent the total township area. These
townships could be incorporated into African District Councils in the same
manner as locational councils are now so incorporated. They could also be
incorporated into county councils as county districts or remain as independent
'local authoritios.

AFRICAN DISTRICT COUNCTLS

10. Constitution and mombership of African District Councils ar€ at.present
laid down by Provincial Commissioners after consultation with the council
concerned. There is such a great variety of African District Councils at the
,moment that it would not be desirablo to lay down any standard form of
constitution. lt is proposed, therefore, that Provincial Commissioners should
continue to consult with African District Councils at at present.

11. Provision should bo made for aldermen for African District Counci,ls
rup .to .a ;number of not more than ono-third of the total council.

12. It is not proposed to alter the franchise for voters in African District
.Counoil areas although the objective is to bring them into line with voters in
.municipalities and county councils as and when individual titles are issued and
rating on individua,l pr,operties can take, place. It is not intended however that
.full .rogistration shall necessarily have to precede an elevation to county status,
reference to which is made in paragraph 15 below.
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13. It is proposed that enabling provisions should be made in the Ordinance
under which the Minister can incorporate a township or trading centre which at
the moment lies within the geographical area of an African District Council
within that council's jurisdiction, subject to the provision of town committees or
elected urban councils as may be appropriate, and to representatives of these
councils being elected to the African District Councils. Such urban areas should
be able to be granted the same powers as a township and would indeed be the
serond-tier urban local authorities in such areas. The process of incorporation
would be a gradual one.

LEGISLATION TO ESTABLISH LOCAL AUTHORTTIES AND
TO DEFINE TI.IEIR POWERS AND DUTIES

14. It is a,lso Government's view that it is desirable to have only one Iocal
government Ordinance for the Colony and for all powers, functions and duties
to be clearly specified in tho Orders constituting each local authority. Such
Orders would refer to any enabling legislation as well as powers within the
Ordinanco itself. Provision rvould be made for a local authority to change its
status in accordance with its development whether from urban district to
municipal or African District Council to county council status.

15. As subjects from a legal point of view tend to become more complicated
it is i,nevitable that it will not be possible to continue the present system by
which comprehensive powers and duties are included in a local authority
Ordinance. For example, the recent amendments to the Agriculture Ordinance
lay down that local authorities may make by-laws on specific agricultural subjects
with the consent of the Ministry of Agriculture. Similar proposals are under
consideration with regard to the Traffic Ordinance and in a new Roads Bill.
Equal,ly a local authority's powers and duties in respect of public health are
at the moment partly in t'he Public Health Ordinance and partly in the Local
Government Ordinances. It would be proposed that such subjects would generally
be dealt with by an Ordinance which would contain certain olear enabling
powers to show exactly what the powers and duties of the local authority are
in respect of that subject. This further proposal is not one that can be u,ndertaken
swiftly and full consultation would be necessary with local authorities. It does,
however, appear a logical extension of Government's present policy of develop-
ment of local authorities and one which will ensure that-

(a) there are no doubts as to the power of a local authority;
(D) local authorities can progress from a limited type of authority to a more

elaborate one; and

(c) any question of racial discrimination can and will be removed.

LOCAL GOVERNMENT SERVICE COMMISSION

16. Government has also under consideration the creation of a Local
Government Service Commission. The reasons for this proposal are:-

(a) It is very desirable in the long-term futuro to unify local authorities
as much as possible. bearing in mind that the with the variation in
pace of development in the country, separate circumstances will still
require separate solutions.

(D) In the same way as there is a strong move towards localization of
Central Government staff, so too there must be an equally firm
movement towards localization of looal government staffs. As this
comes about tribal loyalties must give way to efficiency and a unified
local government service is desirable.
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(c) An officer joining local government must have security if local govern-
ment is to secure the best type of candidates. If the staff iJ to be
deployed properly, it must be able to serve those councils where they
are most needed. This can only be done efficiently under a unified
looal government service.

(d) rt is essential to avoid competition between local autho,rities for staff
as any form of competition would only result in inflated salaries.

17. Tho duties of such a Local Government Service commission might be
as follows: -

(a) To devise salary scales compulsory on all local authorities.

(D) To prescribe conditions of service, leave, pensions, method of recruih
ment, etc.

(c) To keep watch over the careers of all types of local government officers
of the administrative, professional or technical grades.

(rr) To advertise vacancies and send forward lists of possible candidates
to local authorities who would make the final selection.

(e) To act as an appeal court in cases of dismissal.

(l) To arrange for training, including courses.

LOCAL GOYERNMENT CONVENTIONS

18. In the development of local government in Kenya the Government
has naturally ,tended to follow U.K. practice. However, it is well known that
there are many conventions which have been evolved in the u.K. over a long
period of time which have never received legislative sanction. These conventioni
apply to many aspects of local government and not least in the conduct a,nd
standing of a Iocal authority's officers. It is interesting to note that the state
of Israel set up a special committee to produce a code to assist the civil servant
in establishing guide lines for his own conduct. The reason for it was because
there was no long-standing civil Service tradition in Israel and they therefore
considered codes in other parts of the world and flnally produced a code
designed for their own needs. Further in the U.K. the courti have from tirne
to time established categorical rulings on the correct conduct of a local authority
and its servants. They have, for example, laid down quite clearly that a treasurer
has a fiduciary capacity so far as the spending of public funds is concerned.
They have further laid down that a council may only spend its revenues in a
reasonable manner. A council may not act arbitrarily nor try to stretch its
powers to cover purposes which were never contemplated. For example,
it may not raise the general level of wages, introduce a principle of equal pay,
give free travel to old people, nor subsidize rsnts abnormally. These are all in
effect new social services. A decision to operate such services must be taken
by the national Government and specific powers in that respect granted to the
local authority before it itself can un.dertake such social services.

19. with this in mind, it is the intention to introduce into the legislation
certain features of U.K. 'local government conventions which have stood the
test of time and which are considered suitable to the conditions and needs of
the colony. These will include the rights and duties of chairmen, councillors
and officers and the relationship between them. It will also regulate the com-
position, function and responsibilities of committees and their relationshiptwith



6

tbc courci& as a whok Ncrrr ro& md surch,rgp prOvfuions wi[ bc i]ncfuded

and provisiinr made for model standirry or&rs within lirnits to mecd lmal needs

which will be apptied by law. Finally, it ir proposed to ir.rchrde in the Ordinance
. right sf appeel to tho Ministcr if arry cooscifior or omccr fcets ttat the law
is not being observed in the above instances. The Miriiter mi;trt appoint an

inspector ,to assist him in making a decision on such an apPeal or alternatively
it migtt be desirabte to refer the caso in issue to ttre courts.

coflgl.usH)I\u

20. It must be appreciated that before these proposals can be put into
effeot, legislation will need to be drafcd and all local authorities will thcrefore
bave arnplc time for considering tbern ia &tait wbon tbp, legidatioo is pttttrirbed.

6nkftffi6a


