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PREFACE

Hon Speaker Sir,

1. The Public Accounts Committee [PAC) and the Departmental Committee
on Health are both creatures of the Parliamentary Standing Orders 187
and 198 respectively and derive their mandate from the said Standing
Orders which provide:-

Standing Order 187 (1)

(There shall be a select Committee to be designated the Public Accouns
Committee (PAC) for the examination of the accounts showing the

appropriations of the sum voted by the House to meet the public
expenditure and such other accounts loid before the House as the

Committee may think fit

Standing Order L98 [3)

The functions of the Departmental Committees shall be:'

(a)lnvestigate, inquire into and report on all matters relating to the

mandate, management. Activities, administration, operations ond
estimates of the assigned ministries and departments;

(b)To study the programme and policy objectives of ministries and
deportments and the effectiveness of the implementation;

(c) To study and review all legislation referred to it;
(d)To study, assess and analyze the relative success of the Ministries anci

departments as measured by the results obtained os compared with
the i r state d o bj e ctiv e s ;

(e) To investigate and inquire into all matters relating to the assigneci

ministries and departments as they may deem necessary and as may be

referred to them by the House or a Minister; and
(fl To make reports and recommendations to the House as often as

possible including recommendation on delegated legislation.

2. The Committee comprise the following Members:-

ommitt

Hon. Bonny Khalwale, M.P.

Hon. Dr. f ulus Kones, M.P.

Hon. Martha Karua, M.P.
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Chairman

3. The Committee held a total of three sittings where witnesses testified on

the sub.iect of inquiry. Those who testified included, the Permanent
Secretary, Ministry of Medical Services, the Attorney General and the

tvlanaging Director, Dol lnternational Ltd. The Director, Kenya Anti-
Corruption Commission (KACC) failed to appear on the two occasions he

was invited.

4. The Committee wishes to express its gratitude to the Clerk ol the

National Assembly and his staff for providing the Committee with
technical support and the Office of the Speaker of the National Assembly
for the overall guidance.

Hon. Speaker Sir,

5. It is our pleasant privilege and duty to lay this report on the Table of the

House on behalf of the Committee pursuant to Standing Order 18L of the

Parliamentary Standing 0rders.
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Iiv) Hon. Charles Onyancha, M.P.

(ul Hon. AIex Mwiru,M.P.
(vi) Hon. Daniel Muoki, M.P.
(vii) Hon, Francis C. Ganya, M,P,

[viii] Hon. David Ngugi, M.P.

(ix) Hon. Edick Anyanga, M.P.

[x] Hon. Boaz Kaino, M.P.

[xi) Hon. Nuh Nassir Abdi, M.P.

Departmental Committee on Health

iil Hon. Robert Monda, M.P.

(ii) Hon. (Dr) David Eseli, M.P.

[iii) Hon. (Dr) Bonny Khalwale, M.P.

[iv) Hon. Nuh Nassir Abdi, M.P.

(vJ Hon. Joseph Magwanga, M.P.
(viJ Hon. Thomas Mwadeghu, M.P.

[vii) Hon. Sheikh Muhammed, M.P.
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(xiJ Hon. Victor Kioko Munyaka, M.P.
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INTRODUCTION

6. This matter had been discussed on the floor of the House through a
. Question by Private Notice by Ikolomani Ivlember of Parliament, Hon.

[Dr) Bonny Khalwale who is the Chairman of the Public Accounts
Committee IPACJ and also a Member of the Departmental Committee on
Health. The question was not however answered to the satisfaction of
the lvlember prompting the Chair to ask the Member to revisit the
matter through other means hence the joint sittings by the two
C o mm ittees.

7. Of interest to the Public Accounts Committee in the matter was the
alleged flawed procurement process which had contributed to pending
bills totalling Kshs.2,094,188,014.00 relating to the 2007 /2008 financial
year as observed by the Controller & Auditor General under paragraph
530 to 532 of his report on the accounts of 2007 /2008 financial year.
The bills could not be cleared durlng the year and were carried over to
the 2008/2009 financial year. 0f interest to the Health Committee was
the delayed supply of the items in question to intended users. The delay
impacted negatively on service delivery by the Nlinistry of Health and
had adverse effects on country's economic development.

8. While discharging its mandate, the Committee was guided by the
existing procedures and modalities of operations of the National
Assembly. The procedure and modalities r,vere derived lrom the
Constitution of Kenya, Acts of Parliament, Standing 0rders and
convections, practices and rulings ofthe chair.

9. The following Members are agreeable r,vith the contents of this report
and assent to it as authenticated beiow:-

t'l Hon. Bonny Khalwale, NI.P.

[ii] Hon. Dr. fulus Kones, M.P.

[iii] Hon. Martha Karua, M.P.
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(ir) Hon. Charles 0nyancha, M.P.

(vJ Hon. Alex Mwiru,M.P.

(vi) Hon. Daniel lvluoki, M.P

[viiiJ Hon. David Ngt-tgi, Nl.P.

[ix) Hon. Edick Anyanga, Ivl.P.

(xJ Hon. Boaz Kaino, M.P

(xiJ Hon. Nuh Nassir Abdi, M.

\\tr r r,

(i) Hon. Robert lvlonda, lvl,P.

(iil Hon. IDrJ David Eseli, Ivl.P

(iiil Hon. [Dr] Bonny Khalwale, Ivl.P

[ivJ Hon. Nuh Nassir Abdi, M.P.

(v) Hon. Joseph Magwanga, Ivt.P.
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[vii) Hon, Francis C. Ganya, Ivt.P.
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(vi) Hon. Thomas Mwadeghu, NLP.

[vii) Hon. Sheikh Muhammed, M.P

(viii) Hon. Cyprian O. Omolo, M.P

(ixJ Hon. Fredrick Outa, M.P.

(x) Hon. Joseph Lekuton, lvl.P.

[xi) Hon. Victor Kioko Munyaka, M.P.
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EVIDENCE RECEIVED

10. Those who gave evidence before the Committees included, the
Permanent Secretary, Ivlinistry of Medical Services Prof. James Ole

Kiyiapi accompanied by Senor Ministry Officials, Ms. Muthoni Kimani
representing the Attorney General of the Republic of Kenya and Dr.

Shadrack Ithinji Mwiti, the Managing Director, Dol international Ltd
accompanied by his Advocate. The Director Kenya Anti-Corruption
Commission (KACC) failed to appear before the Committee on rwo
occasions he was invited citing other prior engagements. The
Committee heard evidence that:-

11 In the year 2005, the Ministry of Health floated several tenders for
the supply of medical equipment. Several companies participated in
the tenders which were subsequently awarded between f anuary and

Iune,2006.

12 Dol International Ltd and its assoclated companies were awarded
four tenders namely:-

(i) L.P.O. No. 0061880 lor the supply of x-ray envelops worth
Kshs. 17,340,000.00 against a performance bond dated 12d'

January, 2006;
L.P.O. No. 0067967 for the supply of x-ray equipment worth
Kshs.123,400,000.00 against a performance bond dated 31't
March, 2006;
L.P.O. No. 0061843 for the supply of sutures worth Kshs.

40,300,000.00 against a performance bond dated 31't

March,2006;
L.P.O. No. 860536 for the supply of medical supplies worth
Kshsl7,897,700.00 against performance bond dated 31't
March,2006.

( ii)

( iii)

I iv)

13. On 20th February, 2006, M/s Unimed Supplies and Services Ltd
lodged a complaint to the Public Procurement Complaints Review

and Appeals Board against the award of L.P.O. No. 0061843 for the

supply of sutures worth Kshs. 40,300,000.00 to Dol International
Ltd. The complaint was dismissed. In its ruling, the Board observed
that once a Local Purchase Order was issued, a binding contractual
relationship was established and the parties to the same were bound
by the contract.
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1.4. In May, 2006, the Ministry of Health opened and irrevocable letter of
credit for Kshs.123,400,000.00 in favour of Dol International Ltd to
facilitate supplies in performance of its contractual obligations.
Towards the end of May, 2006, the Ministry cancelled the letter of
credit and declined to receive and make payment to Dol International
Ltd and associated companies on L.P.O. No. 0061843 for the supply of
sutures worth Kshs.40,300,000.00 and other contracted tenders. This
was after the Kenya Anti-Corruption Commission (KACC) notified the
Ministry oF its intention to investigate the matter on account of
irregularities and or corruption in the procurement process.

15. Among the alleged irregularities in the procurement process was that
when the Ministry's Technical Evaluation Committee carried out its
evaluation, it was satisfied that there were seven qualified samples of
sutures that were submitted by bidders and all were to be submitted
to the Ministerial Tender Committee (MTC) for consideration.
However only the sample by Dol lnternational Ltd was submitted to
the Ministerial Tender Committee IMTC) for consideration.

16. ln the meantime, Dol International Ltd and its associated companies
had procured all contract items under L.P.O's No.0061843 and
0061967 and were in the process of delivering them to the Ministry.
The items were in accordance with tender standards and
specifications and were marked "Ministry of Health GOK" and"not for
sale" and had been stored at the company's offices in Kenya and
abroad. Items under tender No.SD/KEN/RUR-HEA-2/98 /25/lS whtch
were drugs and medical equipment had beer.r received by the
Vlinistry and had been distributed to various health facilities in the
country. (Attached to the effect is letter dated 17th August, 2006

from, Ministry of Health to Kenyq Anti-Corruption Commission
(KACC) referenced annex 7)

17. Following the Ministry's action to cancel the L.P.O's, Dol International
Ltd and its associated companies had no choice but to proceed to
court to safeguard their interest. Through Miscellaneous Civil
Application No. 273 of 2006 in the High Court of Kenya at Nairobi, the
companies among others obtained the following orders:-

Leave to apply for an order of certiorari quashing the
unilateral decision of the Permanent Secretary, Ministry of
Health to cancel and or terminate Local Purchase Orders

8
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Iii]

(LPO'sJ No.0061843,0061880, 0061967 and Tender award
No. SD/KEN/RUR-HEA-2/98 / 25 /tS;
Leave to apply for an 0rder of Mandamus compelling the
Permanent Secretary, Ministry of Health to accept the
medical equipment and drugs supplied under LPO's No. No.

0061843,0061880,0061967 and Tender award No.

s D/KEN/RUR -HEA-Z / eB / 25 / tS;
Leave to apply for orders prohibiting the Kenya Anti-
Corruption Commission (KACC) from interfering with the
Applicants' items of trade or its offices and the items ol
trade confiscated on 29th March, 2006 be returned to the
Applicants save for copies of documents required for their
investigations;
Order of Prohibition directed to the Kenya Anti-Corruption
Commission (KACC) and the Attorney General prohibiting
them from filing criminal charges against Dr, Shadrack
Ithinji Mwiti, the Managing Director, Dol International Ltd
with respect to the L.P.O.'s. (A copy of the court order is
attached hereto referenced Annex 2).

(iiil

IivJ

18. Arising from the Court ruling, the Office of the Attorney General's
professional assessment on the subject matter was that the Ministry
takes appropriate action to avoid potential litigation fbr breach of
contract without prejudicing investigations. The Attorney General

also observed that the doctrine of quantum merruit or value for
money applied to this matter since the Ministry was satisfied with
both quality and prices of the supplies. He however pointed out the
Ivlinistry's compliance with the contractual obligations depended on
the outcome of its consultations with the Kenya Anti-Corruption
Commission (KACCJ.

19. In its letters Ref No. KACC/INV.6/14 Vol IV [82) dated 9rh March,
2007 and KACC/INV.6/14 Vol IV (87) dated 2"d April, 2007 (all
attached as annex 3 and 4) addressed to the Managing Director, Dol

lnternational Ltd, Kenya Anti-Corruption Commission Il(ACC] made
it clear that the decision on whether or not to accept the goods lay
with the Ministry of Health as a matter of contractual obligation. The
Commission's responsibility was to advise the Ministry to exercise
caution in the matter in the light of ongoing criminal investigations.
The Permanent Secretary, Prof. James Ole Kiyiapi told the Committee
that the Ministry would be guided by the outcome of the anti-
corruption case on the next course of action.
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20. In January, 2009, the Kenya Anti-Corruption Commission commenced
Anti-Corruption Case No. 15 of 2009 at the Makadara Criminal Courts
whereby the Managing Director of Dol International Ltd and
associated companies Dr. Shadrack Mwiti Ithinji and others namely,
Andrew Oira Nyambeche, Samuel Mwangi Ndirangu, Zachary Bolo
Awino, and fulius Thairu Muraguri were charged with different
offences under the Anti-Corruption and Economic Crimes Act and the
Penal Code relating to tendering and procurement of LPO's No.

0061843, 0061880, 0061.967 and Tender award No. SD/KEN/RUR-
HEA-Z/eB /2s /tS.

21. On 22n,t June, 2010, the Anti-Corruption Case No. 15 of 2009 at the
Makadara Law Courts was finally determined and all the accused
persons were acquitted under Section 210 of the Criminal Procedure
Code. (Copy ofthe court ruling attached as annex 5).

OBSERVATIONS

22. Arising from the evidence, the Committee made the following
observatio ns and conclusions:-

Sutures which Dol lnternational Ltd procured under L.P.O.

No. 0061843 at a cost Kshs.40,300,000.00 in the year 2006
had a lit'e span and would be expiring by December,2010.
The civil case on the matter was commenced in the year
2006 and it is not known when it would be concluded;
The Committee appreciates the role ol the Kenya Anti-
Corruption Commission (KACC) in the war against
corruption but was concerned with the time taken by the
Commission to investigate this matter and institute criminal
proceedings against suspects. The Committee observed that
the delay impacted negatively on service delivery in the
health sector which was not in the interest of the public.

RECOMMENDATIONS

23. The Committee recommends that:-

The Ministry of Medical Services shoulci take quick action
aimed at safeguarding public funds from possible loss

considering that some of the goods like the sutures will
expire by December, 20 10;

(i)

(rr)

(i)
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( iil

( iii)

The Permanent Secretary, Ministry of Medical Services
should put in place sufficient measures to ensure that
procurement of goods and services at the Ministry is

transparent and accountable so as to avoid suspicion
leading to unnecessary investigations and court cases thus
delaying the whole process.

The Kenya Anti-Corruption Commission (KACCJ should in
future ensure that investigations and prosecutions on such
matters are fast-tracked to avoid inordinate delays which
impact negatively on service delivery thereby hurting the
country's economic development.
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Fredrick Outa. VIP
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David Ngugi. \lP
Charles Onyancha. \lP
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Hon.
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Hon.
Hon.
Hon.
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![s. Anita Thuranira
ivlr. George Gazemba
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The Comminee observed that in view olthe lact that two of its ivlembers namely: Hon Bonny

Khalwale and Hon. (Dr) Nuh Nassir Abdi were members of both the Public Accounts

Comminee and the Departmental Cornmittee on Health. the total membership oi the Joint

Committee theretbre was rwenfy and eleven members constituted a majority to consider and

adopt a repon of the Joint Comminee as required by Standing Order 185(3).

The Committee subsequently considered and adopted its report on the procurement oi
medical goods and equipment by tbr the ivlinistry of ![edical Sen'ices b-',- Dol lntemational

Ltd. k wis agreed thai the report be tabled in the House by any ol the Co-chairs on 7'r' July.
101 0.

\lI\ \o.''l() l():- .\l).IOt-'ll.\)lf-\1'

There being no other business to transact, the Co-Chairs adjoumed the sitting thiny seven

minutes past tlve in the evening.

Si gned : - tllt.{,_,..(Uf).D.f,..,lgligf..Kqngl,.}-l F-, . .. ... ....

For: Dr. Bonny Khahvale.,\I.P; Co-Chrir

S igned : - H9.0-,..(Dr).-I-r.q.bp-r!..M.qI-4e,.1-I.,P,

Co-Chair

l) ltc: - 6'r' .Iul-v, 2o 1o



!ll\t 'l [S Or- 'l lll'. TI]IRD .IoIN'T SITTI\(; OT' TIII.- PT'BI-IC .\('('0T\I'S
CO}I}III'TEE PAC .\]\_D THE DEP-{RT}IE\T-\L CO}I}II]'TEE O\ TIEALI'II
HEI_t) O\ ttilt).\\ ) JLLY 20lr) AT r0.0() .\.)1. I\ TrlE ('o\rlllsslo\ ltoo\l

.{BSE\t':-

Hon. (Dr) Boni Khalwale. lIP
Hon. (Dr) Roben Monda. N{P

Hon. (Dr) Nuh Nassir Abdi. \{P
Hon. Fredrick Outa. VIP
Hon. Joseph iVlagwanga, MP
Hon. (Dr) David Eseli.Simiyu lIP
Hon. Daniel lvluoki. VIP
Hon. Alex lvI. lvlwiru. lvlP
Hon. Edick O. Anyanga. MP

(Co-Chair)
( Co-Chair)

Clerk Assistant lI
Clerk Assistant II
Clerk Assistant [11

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Dr. Julius Kones. lv{P

Thomas \lwadeghu. \tP
Joseph Lekuton, NIP

Cyprian Omolo. IvlP

Francis C. Canya. lvlP
David Ngugi. \tP
Charles Onyancha. MP
llartha Karua. VIP
Boaz Kaino. \[P
Victor !luny.,alia. ivIP
Sheikh lluhammed Dor. \lP

I\ \',t"t'ti\t)\,\cti:-

\[r. George Gazemba
\[r. Samuel Njoroge
\[r. Salad !1. Guvo

\ll\ \o. 5il{)ll):- Pli()C L R[]lF.\l' Of- }IEDICAI- GOODS ,.\)D EQT'IP\II.-\'T FOIT

TIiE }II\ISTRT'OF HE.\LTH B}'DOL I\TER\-\'tIO\.\I- LTD

The Committee resolved to finalize its repon on this matter and tcble it in the House tbr

further action befbre the House adjoums tbr recess on the second week of july.20l0. The

resolution was necessitated by the proceedings of the anti-com:ption cxse at Vlakadala Lllw
Couns. Nairobi where Dol Intemational Ltd lvlanaging Director. Dr. Shadrack lthinji Mwiti
and others who had been indicted for various corruption offences in comection with the

procurement were acquitted of all the ot-lences.

The Committee agreed to meet on Tuesday. the 6'l'July,2010 at ten in the moming to discuss

the draft report on the maner with a view to adopting it and tabling it in the House.

ON FIRST FLOOR. COUNT1 HALL. PARLIA}IE\T BUILDI\GS

PRESE:T.T:-

-\.' \1'l()\.\ I- ASShll lll.\'



There being no other business to transact, the Co-Chairs adjoumed the sitting thiny tlve
minutes past ele',en in the moming.

Signed :- Hpn,. (Df).0.f..Jg.liU-s_ K-o-neC,.I.[,P,................

For: Dr. Bonny Khalwale. ILPI Co-Chair

S i gn e d : - H q n,jD r). -8.9h-e-r1. ll q.+..d*.)-1.. 
-P,.

Co-Chair

D:lte: - 6'h .Iul"v, 2o l o
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}II\L'1'ES 0F TI{E SECo\D JOI\1' SI'['TI}(; OF T}IE PI'BI,IC .\C'COL'\'I'S
C'O\I}IITTEE AC A-\D TTIE DEP.\IIT}IENT"\L CO\I}II'I'TI,-I.- O\ TII'.\I,'I'II
HELD O\ }IO\D.\I' 2-1 \oVEltBER 2009 .\T 02.3{} P..\t. I\ CO}t\il.t1-r..t!
RO()\t 9 \t \t\ P{t.U.tA}iliYl Bt II-l)l\(;

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Dr. Boni Khalwale. MP
Dr. Robert \londa. IvlP
Edick O. Anyanga. lvlP
Alex N{. Nlwiru. lv{P

Charles Ony-ancha. ivlP
V{artha Karua. MP
Boaz Kaino. \IP
Joseph lvlagwanga. VIP
Victor Ilunyaka. MP
Fredrick Outa. VIP
Dr. Julius Kones. MP

(Co-Chair)
(C o-Chair)

Principal Clerk Assistant
Clerk Assistant ll
Parliamentary Intern
Parliamentarv lntem

Senior Assisrant Deputl, .\ccountant Gencral

.\]}SE\T \\ ITH APOLOG\':.

Hon. Dr. Nuh Nassir Abdi. lvfP
Hon. Sheikh \luhammed Dor. \lP

ABSEYI':-

FIon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Daniel Nluoki. ltP
Thomas Ntw.adeghu. !lP
Joseph Lekuton. llP
Cyprian Omolo. \lP
Francis C. Gan-va. NIP
David Ngugi. ltP
Dr. David Eseli. rv'lP

\1s. Anita Thuranira
\[r. George Gazemba
luls. Wanjiru Ndindiri
!ls. Sylvia Ocharo

]'lui\t l{\.:-

'Iom Khakame

KENYA NATIONAL ATID IT OFFICE (KIiN.\O):.

Alex Rugera
Denis T. Kariuki
Mr. Joash O. Manasseh

Director of Audit
Deputl Director of .{udit
Principal Auditor

PRESE\T:-

I\ \T't Ii\t) \\('ti:- \.\TI()\,\1. \ss I,. \l li I_ \



NIr. Joash O. Nlanasseh Principal Auditor

\II\ \o. -3/2009:- PROCT'REllE\T 0F \IEDICAL (;OOI)S \\I) E t'IP\tE\1'['OR
TIIE NII\ISTII\'OF HEALI'H B}' DOL I\TER\.\I'I()N..\I, I-TI)

Prof. James Ole Kiyiapi. Permanent Secretary. !linistry of lvledical Serrices representing

the \{inistry. }Is Nluthoni Kimani, Deputy Solicitor General representing the Atlornc)"

General and Dr. Shadrack llwiti, ![anaging Director. Dol International Ltd appeared betbre

the Commiftee and gave evidence. ProlJames OIe Kiyiapi was accompaLnied by:-

(i)
(ii)
(iii)
(iv t

(\ )

(i)

Dr. John llunyu -

Dr. llanin Awori -
I.O. Omogi
D. \1-ambok
A.\1. Kiitu

CEO, Kenya lvledical Service Supplies Agency:
Senior Deputy' Director
Chief Procurement Otfi cer
Legal Otlicer
Senior Assistant Chief Health .A.dministrative Otflcer

Dr. Shadrack Mwiti was accompaaied by his Advocate. N{r. Jotham O. Arwa fiom Rachier

and Amolo Advocates.

ln their evidence. the Committee heard that:-

(ii)

The llinistrv could not trace any documents relating to this procurement in therr

records. AII infbrmation the Nlinistry had was received tiom the Kenya .{nti-
Conuption Commission (K.{CC ) which had taken cenain documents tbr the

purposes of investigating the matter:

There was no actual contract signed between the llinistrv and Dol Intemational

Ltd. but Local Purchase Orders (LPO's) were still issued fbr the supply ofgoods:
ln his prot'essional assessment of the maner. the Aftorney General advised the

!{inistry to honour its contractual obligation with Dol Intemational Ltd to save thc

public tiom possible public loss as the issuance of LPO's constituted a contract:

The Permnnent Secretar-v. Ivlinistry of Health made it clear that the \linistrv
would not pay tbr the sutures and would decide on the next course ot'aclion on tlle

matter after the pending court cases were tlnalized.

(iir )

(iv)

The Director. Kenya Anti-Comtption Commission (I(ACC) tliled to appear despite being

duly invited. There was no word tiom his otfice.

\II\ \O . {/1009:- .\l).lOt'R\}lE\T

There being no other business to transact, the Co-Chairs adj ourned the sitting seven minutes

past tive in the evening.

Signcd :- t!.qn,..(Df).Dr..rltrliqS.Kqn.e-t,
For: Dr. Bonny Khalwalc, !t.P; Co-Chrir

S i g n e d : - Hp.[.,..( Dfl.B q.h-e-r!..,\.l.q.q-d r.1, .

l

l)atc:-
Co-Chair

6th Juty.2olo

\I. P.
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Hon. Dr. Boni Khalwale. VIP
Hon. Dr. Robert }Ionda. lvlP
Hon. Edick O. Anyanga. NIP
Hon. Francis C. Ganya. lvlP
Hon. David \gugi. llP
Hon. Dr. Nuh Nassir Abdi. MP
Hon. .{lex }1. \lwiru. -'lP
FIon. Charles On-vancha. MP
Hon. Dr. David Eseli. VP
Hon. Joseph Vlagwanga. MP

(Co-Chair)
( Co-Ch:rir)

I\ .\T'I't]\D.\\CE:.

Hon
Hon
Hon
Hon
Hon
lJon
Hon
Hon
Hon.
Hon,

-"{r. George Gazemba
![s. Wanj iru Ndindiri
\[s. Svlvia Ocharo

Dr. Julius Kones. \IP
Daniel lvluoki. IVIP

Nlartha Karua. !{P
Boaz Kaino. VIP
Thomas !lwadeghu. IVIP

Victor \{unvaka. VIP
Fredrick Outa. \lP
Joseph Lekuton. lIP
Cyprian Omolo. \lP
Sheikh \fuhammed Dor. \lP

Clerk Assistanr II
Parliamentarv Intem
Parliamentarv lntem

!IIN \o. l/2{)09 :- PR0CT'RE^\IE\T OF }IEDIC.{t- GooDs A\r) Eo T IP\IIiYI'
f OIt THI.] .!II\ISTI{\'()F llEAt.TIr IIY DOt_ I\Tl.R\ \'t.t( )\.\t.

The Co-Chairs gave an overview of the subject maner to iVlembers present. The matter had
been discussed on the tloor of the House by way ol euestion b,,-, private \otice by Ikolomani
lvlember of Parliament, Hon. Bonay Khalwale who is the Chairman ol the public Accounrs
Comminee and also a lvlember of rhe Health Comminee. The maner w.as not conclusivelr
determined by the House thereby opening a window tbr other means of revisitins it. hence
the joint sitring.

The gist of rhe mafter was rhat Dol Intemational Ltd and its associated companies had been
issued u'ith Local Purchase orders (LPo's) r'ith the Ministrl' of Health tbr ihe procurement

I{OOIt 9. }t.\t\ p.\ttLI.\\tE\-t I}t.ILt)t \(;

PRESIINT:-

\.\t'to\At_ .\s.\ t_\l B t.\

t.t't)

I



of certain medical items key among them sutures. The company procured the goods and was
read,,- to deliver them to the Ministry but the *-[in.istry declined to accept delitery and make
pa.v-ment on grounds that the procurement of the items was a subject of investigation by- the
Kenya Anti-Corruption Commission (KACC). In the year 1006. Dol international Ltd
instituted a civil suit against the llinistry to satbguard its interest. In 1009 the \tanagrng
Director, Dol International Lrd and others were char-ged in an Anti-Conuprion Coun in
connection with the matter. courtesv of the KACC.

The two court cases were pending. The sutures wonh.l0 million Kenva Shillings had a
lifespan and were likely to expire belbre the conclusion of the two courl cases and should the
cases end up in t'avour Dol intemational Ltd. the Ministry would end up paving tbr expired
sutures thereby occasioning the Public tlnancial loss. In his protlssional assessment. the
Aftome). General had advised the \[inistry to honour its conrracrual obligation with the Dol
Intemational Ltd to save the public tiom possible t'inancial loss.

The Comminee resolved to hold sittings to explore avenues lbr an amicable resolution oi this
matter in order to save the public tiom possible tlnancial loss that could be occasioned bv a
court order requiring the lv{inistry to pay lor the expired items.

There being no other business to transact. the sitting was adjoumed at thirreen minutes past
eleven in the moming.

Signed : - Htt.n,..(l)rl.D.f..,lg.!igr..K-,r-ng;, )!.,P_,... .........
For: I)r. Bonnv Khalw:rle. \I.P: C o-Clh:rir

Signed:-Hg.t,..lDr).B.o-hp-rl..)_!Sndil,.)J-,P.,
Co-Chair

I)atc:- 6'h .Iulv, 2010

)
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}I.J THE CI.II EF fuiAG S COURT
IF{ TH= ANT i.CORRUPT iO!! COLJRT AT NAIROBi

.-r I\ I i-UUTKKLJPTION CAS= NO.15 07 2C09

-]:PU3L -r l-r /\ a\ F
, r\.Js:i_L/U tt/T\

1S, ACCUSED

2ND ACCUSED

3TD ACCUSED
,t-l n ,^^, ,^-^

ii! 1a.,.1 ic=-r'- / \\, r.J\r__iJ

.iri , ^

I.Ii}P.=W ]IRA NYAIVts-CH=.

S CIIU=L N4WANGI NDIRANGU

AACi-1AR'/ SOLO AWINC

lR. SHADP,ACK MWtTt ITI-JlNJt

*-OI. |NT=P.NATIONAL'I(' LTD .

.II-ILiUS THAIRU I/URAGURI ....

Ftf[ iir-J +

ine six accused persons herein namery Andr-ew cira Ny,ambeche, Samuer
I"4wangi Ndii'angu. Zachatl, Bcro Awine. Dr. Shadrack rvlwiti rthinjr, Dor
lnternaiionar arias Dor rniernaticnaIK' Ltd and Jurius Trrairu rv4ui-agur-i

(herein referied to as accused 1, accused 2, accusec 3, accused 4.
accused 5. anc a;cused 6 resoe,-tiverv) have been charged rn dinereni
ccurls with difierent cf,ences as follows:_

ln count I, accuseci 'r , accused 2 and accr-rsed 3 have jointiy been charcec
u,ilh the cffence of deceiving pi-incipal conti-ary to Seclron 41(2)

ACC NO 15 CF 2C,:19 RTJLINC

REPUBLtq CF KEiliYA



with section 48 of the Antj-corruprion and Economic crimes Act No.3 of
2003 (hereinafter referi-ed to as ACECA).

Accused 1, accused 2 and accused 3 have aiso been jointry charoed in

count 2 with the offence of a,huse cf office contrary to section 46 as read
with Section 48(l) of ACECA and in the alter-native with the orrence of
breach of trust by a person emproyed in the pubric service contrary to
section 127(1) as read wrth Seclion 122(1) (a)of the penal Code.

ln Counts 3 and 4, accused 3, accused 4, accused 5, and accused 6 have
joir-rti'l been charged with the orience of conspiracy to defraud conti"ary io
sec:icn 317 of the Penai code. lt is worth noting that accusec 6 faces
cnarEes in count 6 0nly. He is not among the accusec persons in count 5.

ihe particulars supoortinc the cnarges in each count are as stated in the
charge sheet substitutec on2g.4.20og. At this point it is appropriate to note

tnat in all counts except for ccunt 4, ihe particulars given in suppor.i of the

offences in the cther ccunts are similar and they all relate io tne
presentation or usage of an alleqed summary technical evaluation reporl on

ilem 44 for procurement of Vycrir slznthetic suture absorbabre which was

allegedly false anc which accusec persons allegedry knew to be farse n

material partlculars in that -rt indicateci that onlll one instead of seven
samples had been assessed and approved as acceptabre bv the rvinistry of
l-iealth as a result cf which the Tender committee of the Ministry cf Health
awarded tender number MaNrc2l2oo5-2006 on item 44 to IMI-q DoL
lnternational Ltd at a price of Kshs.40,300,000/=.

ACC NO. 15 OF 2l]O9 RULINC Page2



ln count 4, the particurars thereof ailege that on unknown dates between
2c.9.2005 and 10.1.2006 in Nairobi, accused 3, accusec 4, accused 5 and
accused6 conspired to defraud the lvinistry cf Health by fraudurentiy
tempering with the tender documents submitted by Nairobi X-ray suppries
Ltd thereby ensuring there was nc competition acainst tender submitted by
DoL lnternational 'K' Ltd as a result of which tender No.lVloHi06/2005_06

for supply of medical equipments X-ray general unit itern number DH 114
was awarded to DoL lnternational 'K' Ltd alias DoL lnternational Ltd at a
crice of Kshs.'1 23.400,000i=.

Each of the accused persons denied the charges in each ccunt and in
suopori thereof the prosecution cailei a total of twelve (12) witnesses. At
the close of the prosecution case having carefuily evaruareo anc
consicered all the evidence adduced lrerein by the prosecution in totality
aicngside tlre written submissions fiied b,v ccunsels reoresenting the
accused persons. this court has come to the firm conclusion that the
prosecution has failed to establish a prirna facie cese aqarnst each of ti:e
accused persons cn the basis of which this court can put them on their
cefence. This couri's finding has been informed by the following reasons:-

Looking at the evidence on record, it is clear that the prosecution's case is
that accused 1, accused 2. accusec 3 being senior procurernent orficer.
procurement ofricer 2 anc senior principal procurement ofricer in the
lVlinistry of Health deceived their princioal, abused their office by imcroperlv
ccnferring a benefit of tender number l\,4oNlo2l2oo5 -2006 for suoply of
non pharmaceutical items or item 4.1 by using a false surnr:rary repori
which they knew to be false on the basis of which tencer for itern 44 was

ACC NO. 15 OF 2OO9 RULINC P: c: ?



awarded to DoL lniernational Ltd at a price of Kshs.40,300,000/= and
because they knowingly used a false report to cause the tender to L,e

awarced to lvl/S DoL lnternational 'K' Ltd they breached the trust of their
emplcyer as alleged in the alternarive charge to count 2 since they wer.e

persons employed in tne public seryice.

ln count 3 and count 4 the prosecution's case is that accused 1, accuseci

2, accused 3. accused 4, anc accusdc 5 ccnspired to defrauc the lvlinistry

cf Health by making and using a false summary technical evaluation reporl

on item 41 for tender No. IVIOI-1/02.I2005-2006 as a result cf which the

tender was awai-ded tc DOL lnternational ,K' Ltd (accused 5) and by

tempering with the tender document submitted b1z Naircbi X-i-ay senvices

thus ensurinc tnar tender submitted by accused 5 had no competition

tirereby causinc tender No. Ivlol-i/c6i2005-2006 for suppry of X-ra;r

equipments to be awardec to accusec 5.

That being the i:rcsecution case, the cuestjon fci- the court to cetermine at

this stage is wherher or not the prosecution has adcucec sufficient

eruidence to pro,re the ailecaticns rnace against each of the accused
persons in each count.

I propose to first deal with. the cnarges in count 1, count 2 and its

alternative charge. Lcoking at the evrcence acduced bv the orosacurion in

suppon of the charges in the three aforesaid counts, I find that no

documentar-y evidence has been tenderec by the prcsecution to establish

as a fact that accused 1, accused 2, and accused 3 were at the material

time procurement officers employed by the Ministry of Health. A few of the

ACC NO, 15 OF 2OO9 RULINC Pa 3e ,i



r/y'itnesses who testified herein alluded to this fact and this fact does not

appear to be contested by the defence but be that as it may, it was the Cuiy

of the prosecutjon to prove this fact to the required standard since this was

an essentjal ingredient to offences cnarged in counts 1. count 2 and its

aliernative charge. The claim thai accused 1-3 were procuremenr ofricer at

the time in question ought to have been oroved by credible evidence to that

effect by the time the prosecution cicsed its case. In all criminal cases, it is

tne Cuty cf the prosecution to prove each and every allegation in the cnarge

sheet leyond reasonable doubt. That burden never shifts tc the accused

person at any staoe cf the proceedings.

Secondly and most inrportantlv it is my finding that the prcsecuiicn

ccrnpletel.v failec to adduce evidence to demonstrate that the allecec faise

summary of the technical evaluation report on item 4.1 nrhicn forms the

-":asis of Couni 1 and Ccunt 2, and alternative Count and e'.ren ccunis -:

actuaily existec. The saic false surirmary of technical evaiuation reoofi was

never exhibited in court for the ccurt to ccnfirrn it actr-rally existed and tc

vei'ify its ccntents i.e. check whether it indicated that oniy one samole

instead of ser,,en were assessed and approved as acceprable by the

technical evaluation committee or whether it tallied with the technicai

evaluation reporl exhibited a.s exhibit 4 which was to the effect that ten

samples were e'raluated and 7 of them found acceptai:le. The or:l-v

summary of technical evaluation report that was exhibited in court was the

one done by members of the technical evaluation committee whicn was

attached to exhibit 4.



ln fact fronr PW8's and PW10's evidence. it is apparent that such a

summary repoft as alleged in Counts 1, 2, alternative charge and count 3

never existed. PW8 and PW10 were members of the I\4inisterial Tender

Committee that awarded the iwo tenCers sublect of this case to accused 5

and in their evidence they gave Cifferent accounts of why the Commrttee

awarded the tender to accused 5 none of which was that they were guided

by a summarv report by the Seci'etariat showing that only one sample from

DOL lnternational 'K'Ltd was eva'uated and founci acceotable not 7 as

allegeC. PW8 on his parl recalled that the ccmmittee was guided by a

sl.lmmary of a technical repon preparec by the secreiariat which inCicated

thai ten (10) bids had been evaluated out of which the btc c-v accused 5

was icund to be the most responsive.

P\q/iC on his part claimec that he never saw any summary of a repon but

he was sure that in awarding the iender for item 44 the ocmrnittee was

guiced by the technical evaluation report - exhibit 4. PW8 and PW10 cio

not say in their evidence that they were guicjed in awarding tne tenier foi-

item 44 byv a summary of a technical report preoared by the secretariat

showing that only one sample by accused 5 was evaluated anC approveC

as acceptable by the technical evaluation committee not seven as inoicatec

in exhibit,l. PW B and PWl 0 were the only members of the lVlit'listerial

Tender Committee called to testify on how accused 5 was awarded the

said tender and it is clear from their testimonies that their evidence does

nct support the charges in Count 1- Count 3.
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ln the absence of proof that such a false document existed, this court finds

that the prosecution has failed to establish the charges in count 1, Ccunl 2

airc its alternaiive cha;'ge against the accuseC persons'

ln Ccunt 2 it has been alleged that the accused persons abused their ofiice

cy using the said false report anc causing a benefit of the award cf the

tender for iiem No.44 to be improperly awarcied to accuseci 5'

inr.ryccnsiderecviewtheevidenceonreccrdfarfromsucportingthis

allegation Drovec the complete ooposite. Looking at the evidence cf the

pi'osecution witnesses starling from PW1 to PW10, there is no roorn for

ccu:t that all the necessary prccedures in the tendering Drocess wei-e

cari-ied out anc sr:-ictly fcllowed in the awai-d of the saio tender. Tne

evicjence ci;rte clearlv establishes that the said tencjer was properly an'J

iawiullValt,ai.dedtoDr]llnternationalLtdbythet'loH,sti/inisterialTender

ccmriritree as cer its mandate. There is nc evidence tiia'; accusec"1 -3

panicipale(j in tl're tendering process other than being members ci ::e

procurement cepanment. Having failed to prove the exisience cf tire false

ciocumen.i that the accused persons allegecly used to ha'ue the tenoer

awardeci tc accused 5, the prcsecution has failed tc prove in what way

accused persons cculd have abused their ofirce in havlng the tenoer

awai-ded to accused 5 as alleged.

Similarly in the aiter-native charge, in the absence oi proof that such a faist

document existeC on tne basis of ',r;hich the said tender was awarOed. ii ts

my finding that the prosecution has failed to prove that the accusec

?: zo -
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persons acted in any way that would amount to a breach of tr-ust bv

persons employed in the public service.

ln ,zieru of the foregoing this court is persuaded to find that

been established against all the accused persons in ccunt 1

iis aiternative charge.

llLL t-d5c

counl 2

lid:

and

Ccnsequently the accused persons (Accused '1 , Accused 2 and accuseC 3)

l,ave no case tc ans'//er in thcse ccunts and they are accorcingiy acquitted

under Section 210 of the Criminal Procedure Code.

Turning now to count 3 and count 4, I notlce that all the accusei perscns

have been char-Eed jointly with the exception of accused 6 in count 5 and

36.;r.lsed 1 and accusetl 2 in count 6 with the onence of ccnsriracy to

:':irauc contrai-v to secticn 317 of the Penal CcCe.

Section 3i./ of ine Penal Coce is in the followinc \r'r'orcs:-

''Any person who conspir=s with another by deceit or any fraudulent
E:eans to affect the riarket price of any thing publicly sold, cr to
defraud the public or any person whether a particular person cr not or

to extort any property from any person is guilty of a anisdenneanon and

is liabie to irnprisonrnent for three years.:' .

/r i'eading of this section clearly shows that for a person to be guilt-v cf the

cfrence of conspiracy to defr-aud, he must have actec in concert with

another person to Ceceitfully or by fraudulent means anect the market price
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of anything publicly sold or to defraud the public or any person of proper:y

or money.

ln this case as regards count 3, there is no evidence that the allegec false

summary repcrt which was the tool allegedly used to defraud the IVIOH b-v

causing the award of the tender in question to accused 5 ever existed.

Tnere is no evidence to suggest that accused 4 either on his own behalf or

as a director cf accusecj 5 a jurisiic person ever met accusei .1,2, and 3

and organized for the making of a false summary report on the technical

evaiuation cf samples to ensure accusec 5 was awarded the tender.

There is no evidence that the lvlinistry of Health was ever cefrauded of an,i

money or other property.

ln Count 4. it is this coun's findinc that the prosecution failed to tender an.v

e,ridence to support P\,n14's claim that the tender bid submitted by hrs

ernnloyrer Naircbi X-ray suppliers Ltd was tempered with by removrng the

rnanufacturer's Drochure for general x-i.ay machine item DHi14 frorir the

tender document. In fact there is no evidence adduced by the prosecution

to prove that the said brochure raras infact included in the bid iocumenr

submitted by Nairobi X-ray suppliers LtC in response to the advertisec

tender. PW 4 admitted in his evidence that he was not cenain that the

brochure was part of the dotuments included in the bid submitted by the

company in the first place. There is evidence that the content of the tender

bids were not indexed and no inventcry was taken of the oocuments

contained in the bids when they were opened by the tender opening

committee.
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PW5 who was a member of the Technical Evaluation Committee charged

with the responsibility of evaluating the brochures for medical equipments

recalled in his evidence that he had seen the bid submitted b,v Nairobi X-

ray services (exhibit 6) and he did not notice any mutilation on the tender

bid. The investigating officer (PW12) who impressed me as a diligent,

hcnest and for-thright officer stated in his evidence that in the course of his

investigations, he dici not come a cross any evidence to show that the bid

by Nairobi X-ray supolies Ltd was mutilated and if so by whom or at what

s:age. ln facl he candidly pointed out that in his investigaticns ne did not

came across any evidence of conspiracy to defraud in respect of any of the

accused persons or any evidence to suggest that a crime had been

ccnrmitted in the crocess of awarding the tenders in question. He recailei

iirat in his repcir he reccrnmended that administrative acl;on be taken

agernsi accusec 6 and the tender award to accused 5 5e cancellec

allegecl;; because it was ,rnfairiy awarded not because he esiaoiished any

crimrnal culoability in respect of any of the accused persons. He appeared

surDrised that the Hon. Attorney General in his i,visdom found it aDpropriare

Io prosecute the accused persons for the oiience charged in this case fcr

which he had nct established any evidence in his investigaiions. Tris

explains why no evidence of conspiracy to defraud was preseniei in coun.

Given the foregoing observatjons and findings, it is this ccurts conclusicn

lnat no evidence has been adduced linking the accused persons to tne

oifences charged in Count 3 anC Count 4 on the basis of which they can 5e

calleC upon to defend themselves.

It is ihus

count 3

m-v findinc that eacn accused

and count 4. ConsequentiSr

Dei"son has no case to arrswer in

each cf the accused person .s
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accordingly acquitted under Section 210 of the Criminal Pi'ocedure Code

and it set free unless otnerwise lawtully held.

C W. GITHUA (I\4RS,)

CHI=F I\4AGISTRATE

22.6 2010

22.a.2A1C

-qefore C.W. Giihua ([/rs.) CNI

i^^,,^^a a a ^-^,-- -+

Bosii'e Cou:, Clerk

[rlr. Anambo for 1"'accused and holding brief for Mr. Mungla for 3'c

accused, tv4r. Okere hol,Sing brief for Mr. Ngari ior 2"d accused; Mr. Kariuki

for 6th accused and holdinr: brief fcr N4r. Arwa for 4th accuseC 5th accused

all present.

c.w. GITHUA (rMRS.)

CHI=F IvIAGISTRATE

22.6.2010
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C,'lnspectcr Mutie present and states I hold brief for Mr. Mureithi for the

Republic.

c.w. GTTHUA (MRS.)

CHIEF IMAGiST=.ATE

22.6.2A10

Coun: Ruiing read, siEned and delivered iri open court.

c.u/. GTTHUA (ilrRs.)

CHI=F MAGISTP"AT=

!.t..'J . / -, ', tj

Court - Order sureties fcr 4.rh and 6th accused discharged. Securities

cieposited in coun to be reieased back to them. Fcr the cther accuseC

persons Cash Bail to be released to the depcsitcrs.

c.\r/. GTTHUA (MRS.)

CFNEF N/AGISTRA.T;

22.6.2010

C,'Prcsecutor - I apoly to be supplied with certified copy of the Ruling.
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lvlr, Anambo - speaking on behalf of the other counsels we alsc aoply to be

supplied with ceriified copy of the Ruling.

c.w. GTTHUA (rVRS.)

CHIEF TUAGISI-RATE

22.6.ZUA

Cou11 Oi'der'- Certified copy of tne Ruling to be supplied to the prcsecution

ancl to the cjefence counseis upon payment of requisite fees.

C.W. GITHUA (l\4,as.)

CHiEF lvlAclST;rP,TE i CT:XT'TT T ItJ-\ IS TRLE CL]PY

22.6.2C1C

OF T]]E
DA.IED:..

oRlGi).'.\i.
2Ho-/.r.q

(,kt
c r5i : ll ',;t l; ra.\T1:

AT{Ti. CO R RLPT1O \ CO'UiT
' \ {lRoBl
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