
REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - THIRD SESSION - 2024

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

REPORT

ON
CoNSIDERATTON OF THE GOLD PROCESSING BILL (NATTONAL ASSEMBLY BILL NO.

46 OF 2023)

Ti{E N.ATI()i\i t}.1_. ASSIEI!{BLY
pA trf_r ri S l Arl)

D,l.TE: 17 OCT ?02{

ili 1,,'1 l:. fzAc€a C4ttsr
DIRECTORATE OF DEPARTMENTAL COMMITTEES,
CLERK'S CHAMBERS,
PARLIAMENT BUILDINGS,
NAIROBI. OCTOBER,2024

rrAY

,k--,-, -,

Report ofthe Departm.rrtrl Committce on Environment, Forrttrr, znd Minirrg on the eonsidcntion ofthe Gold Processing Bi , soes.



a

Rcport oftlrc Dcprnment l Committcc o1 Errvirorrmcnt, FoiE tDt .rrd Mtnirrt on th. co id.n.rct ofthe Gold hoccttlry B l,
tort

l'\r I



LIST OF ABBREVIATIONS AND ACROI\TYMS

UDA
ODM
WDP
KUP
UPIA

Unitcd Democratic Alliance
Orange Dcmocratic Movement
Wipcr Dcmocratic Party
Kcnya Union Party
United Party of Independent Alliancc

n@tofdrc4raaaltuDltt@eMwqFdatr.dMbfq@ t,ecd&,/tua.bdth.eH@N4 l'.\(;1.. :!, ., r

1r!r.

t



LIST O['ANNEXURES

l. Report adoption Schedule
2. Minutes
3. Copy ofthe newspaper advertisement on public padicipation
4. L,ctrcr inviting stakeholders for meetings with the Committee
5. Stakeholdersubmissions

RlPlart otttc Dqtaraal A@ftt c e &dturr6a1 Fdad, .t d MlrW d, th. @ldaztld of tt Gn d ho@1q RA
n ut.



CHAIRPERSON'S FOREWORD

This repo( contains the Departmental Committees on Environment, Forestry and Mining proceedings on
its consideration ofthe Gold Processing Bill,2023 published on I lth August 2023. The Bill went through
the First Reading on 28th October 2023, thereafter, it was committed to the Departmental Committee on
Environment, Forestry and Mining for consideration and reporting to the House pursuant to the provision
of the National Assembly Standing Ord,er 127 .

The Bill sponsored by Hon. Bemard M. Shinali has fifty (50) clauses and seeks to provide for the
establishment, composition, functions and monagement of Gold Processing Corporation. It also see,r"s to
establish a legal and institutional framework for collecting, purifuing. smelting, fabricating,
homogenizing, sampling, registering, monitoring and transporting of gold or products of gold.

The Bill concerns county governments in terms of Article I l0 (l) (a) ofthe Constitution.

Following the placement of advertisements in the print media on Friday,20th October 2023 seeking public
and stakeholder views on the Bil[ pursuant to Article I l8(l) (b) ofthe Constitution and Standing Order
127(3), the Committee received two (2) memoranda from the following institutions:

i. State Department lor Mining; and
ii. National Gender and Equality Commission.

The Committee also invited the following MDAs vide a letter REF: NA/DDC,EF&M 12024/007 dated 6th
March 2024 for their comments and proposals on the Bill:

i. Ministry of Mining, Blue Economy and Maritime Affairs; and
ii. The State Department for Mining.

The Committee also invited the National Gender and Equality Commission vide a letter REF:
NA/DDCIEF&M 12024/008 dated 6rh March 2024 lor their comments and proposals on the Bitl.

The Committee also conducted public participation in Kilifi, Kwale, Taita Taveta, Kericho, Kakamega
and Migori counties from 2nd to 8r May 2024.

The Committee having considered the Gold Processing Bill, 2023, recommends that the House
APPROVES the Bill without any amendments.

The Committee is grateful to the Offices of the Speaker and the Cterk of the National Assembly for the
logistical and technical support accorded to it during its sittings. The Committee fu(her wishes to thank
the sponsor of the Bill, Hon. Bemard M. Shinali and all stakeholders who submitted their commenrs on
the Bill. Finally, I wish to express my appreciation to the Honorable Members of the Committee and
Secretariat who made useful contributions towards the consideration and production of this report.

On behalf of the Departmental Committee on Environment, Forestry and Mining and pursuant to
provisions of Standing Order 127 (4), it is my pteasant privilege and honour to present to this House the
Report of the Committee on its consideration of the Gold Processing B.i11,2023.

Hon. Gikaria David, CBS, M.P.
Chairperson, Departmental Committee on Environment, Forestry and Mining
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PART ONE
I.() PREFACE

I.I ESTABLISHMENT OF THE COMMITTEE

The Departmental Committee on Environment, Forestry and Mining is one of the twenty Departmental
Committees of the National Assembly established under Standing Order 216 whose mandate
pursuant to the Standing O rder 216 (5) is as follows:

To investigate, inquire into, and reporl on all matters relating to the mandate,

management, activities, adminislration, operations and estimates of the assigned ministries
and departments;
To study the programme and policy objectives of Ministries and departments and the

ffi c t ive ness of t he ir impl e me nlat ion,'
On a quarterly basis, monitor and report on the implementation of the national budget in
respect of its mandale;
To study and review all the legislation referrecl lo it;
To study, assess and analyse lhe relative success of the Ministries and departments as

measured by the results obtained as compared wilh theb stdted objectives;
To investigate and inquire into dll matters relating to the assigned Ministries and
deparlments as they may deem necessary, and as may be referred to them by the House,'

To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Committee on

appointmenls):
To examine lreaties, agreemenls and conventions;
To mctke reports and recommendations to the House as often as possible, including
recommendat io n of propos ed le gis lat ion ;
To consider reports of Commissions and Independent Ofices submitted to the House
pursuant to lhe provisions of Article 254 of the Constitution; and
To examine any questions raised by Members on a matter within its mandate.

t

lv
v

vt

vlt

.rr.

vut
tx

x.

1.2 MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule to the Standing Orders, the Committee is mandated to
consider matters related to Climate change, environment management and conservation, forestry,
mining and natural, pollution and waste management.

3. In executing its mandate, the Committee oversees the Ministry of Environment, Climate Change and

Forestry and the State Department for Mining.
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1.3 COMMITTEEMEMBERSHIP
The Departmental Committee on Environment, Forestry and Mining was constituted by the House on
27th October 2022 and comprises of the foltowing Members:

Chairperson
Hon. David Gikaria, MP

Nakuru Town East Constituency
UDA Party

Vice-Chairperson
Hon. Charles Kamuren, MP
Baringo South Constituency

UDA Partv

Hon. Mbalu Jessica Nduku Kiko, CBS, MP
Kibwezi East Constituency
WDP Partv

Hon. Mwanyanje Certrude Mbe1u, MP
Kilifi County
ODM Partv

Hon. Hiribae Said Buya, MP
Galole Constituency
ODM Partv

Hon. Salim Feisal Bader, MP
Msambweni Constituency
UDA Partv

Hon. Emathe Joseph Namuar, MP
Turkana Central Constituency
UDA Partv

Members
Hon. Masito Fatuma Hamisi, MP
Kwale County
ODM Partv

Hon. Nguro Onesmus Ngogoyo, MP
Kaj iado North Constituency
UDA Party

Hon. Titus Lotee, MP
Kachaliba Constituency
KUP Party

Hon. Mohamed Tubi Bidu, MP
Isiolo South Constituency
Jubilee Party

Hon. Yakub Adow Kuno, MP
Bura Constituency
UPIA Partv

Hon. Joseph Wainaina Iraya, MP
Nominated
UDA Partv

Hon. Kemei Beatrice Chepngeno, MP
Kericho County
UDA Party

Hon. Kururia Elijah Njore Njoroge, MP
Gatundu North Constituency
Indeoendent Member
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1.4 COMMITTEESECRETARHT
5. The Committee is facilitated by the following staff:

Ms. Hellen Ekadeli
Clerk Assistant l/Head of Secretariat

Ms. Mercy Wanyonyi
Senior Legal Counsel

Dr. Joseph Kuria
Reseerch OIIicer III

Mr. Stephen Otieno
Senior Sergeant-At-Arms

Mr. Eric Ogola
Public Communications Oflicer III

Mr, Hamdi Hassan Mohamed
Clerk Assistant III

Ms. Nancy Chamunga
Fiscal Analyst III

Mr. Kevin Obilo
Medie Relctions OIIicer III

Mr. Meldrick Sakani
Audio Recording OIIicer
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PART TWO

2.0 BACKGROUND OF THE GOLD PROCESSING BILL,2023

2.1 INTRODUCTION

6. The principal object of the Bill is to provide for the establishment, composition, functions and
management of Cold Processing Corporation and establish a legal and institutional framework for
collecting, purifying, smelting, fabricating, homogenizing, sampling, registering, monitoring and
transporting of gold or products of gold.

2.2 SITUATIONALANALYSIS

7. A wide range of metallic and industrial minerals are known to occur in Kenya. These include gold,
barite, gypsum, silver, lead, talc, titanium, salt, a variety of gemstones; (mainly ruby and several
varieties of gamets) dimension stones, silica sand, heavy mineral sands, manganese, zinc, graphite,
kaolin, copper, nickel, chromite, pyrite, various clays and rare earth elements.

8. Gold is classified as a precious metal in the First Schedule of Mining Act No. 2 of 2016. The precious
metals are known to occur in the Archean Nyanzian Craton area of Western Kenya they include gold,
copper and silver which have been mined in the past.

9. ln 2022,563.6 kilograms of gold were mined compared to 291.5 kilos in the previous year.ln 2021,
Kenya exported $61.7M (Approx.) in Gold, making it the l06th largest exporter of Gold in the world.
In the same year, Gold was the 23'd most exported product in Kenya. The main destinations of gold
exports from Kenya are Rwanda ($18.2M), Switzerland ($18.2M), United Arab Emirates ($l6.lM),
South Africa ($8.69M), and Hong Kong ($255k).

10. Gotd mining in Kenya is largely carried out by artisanal and small-scale operators in an informal
process that is risky such as the use of mercury, dangerous working conditions and illegal child
labour.

I l. Section 22 of the Mining Act Cap 306, provides for the establishment National Mining Corporation.
The functions of the Corporation are-

a) engage in mineral prospecting and mining; and any other related activities;
b) invest on behalfofthe national government;
c) acquire by agreement or hold interests in any undertaking, enterprise or project associated with

the exploration, prospecting and mining;
d) acquire shares or interest in any firm, company or other body of persons, whether corporate or

unincorporated which is engaged in the mining, prospecting, refining, grading, producing,
cutting, processing, buying, selling or marketing of minerals; and

e) cany on its business, operations and activities whether as a principal agent, contractor or
otherwise, and either alone or in conjunction with any other persons, firms or bodies corporate.

ReportoftheDcp2rtmcnttlCommitte€onErvirurrment,Forcatrr/,ndMiningonthccotsidenrionoftheGoldProcc$ingBi,



2.3 COMPARATIVEANALYSIS

2.3.1 CHINA
12. China was the largest producer of gold in the world, mining 330 MT in 2022, nearly on par with

2021's 329 MT. The country has held its top position for more than a decade.

13. The regulatory framework is primarily govemed by the Mineral Resources Law of the People's

Republic ofChina, which sets out the principles, procedures, and requirements for mining activities.
The law covers various aspects, such as exploration, mining rights, environmental protection, and

mine safety.

14. Additionally, there are specific regulations and guidelines issued by relevant govemment agencies to
ensure responsible and sustainable gold mining practices.

2.3.2 AUSTRALIA
15. Australia is a country with vast natural resources, including large mineral reserves ofcoal, metal

ores, and non-metallic minerals, among others. It was the secondJargest gold-producing country in
2022,reaching 320 MT.

16. Gold is mined at major operations throughout the country, with the top five gold-producing mines
being located in five different states.

I 7. The regulatory landscape for the mineral sector in Australia is complex, as multiple jurisdictions have
a role to play. Australian Commonwealth govemment administers policy for mineral exploration in
offshore areas tkough the Offshore Mineral Act of 1994.

18. Each state/territory (New South Wales, Queensland, South Australia, Tasmani4 Victoria" Western
Australia, and Northem Tenitory) has its legislative framework for the granting ofrights, provision of
permits, licenses or lease titles for exploration. The states and territories.

19. Mineral exploration and mining activities can only happen in Australian waters with approval from
the relevant Joint Authority composed of the federal minister and the relevant state or Northem
Tenitory minister.

2.3.3 SOUTH AFRICA
20. About one-tenth of global gold reserves are located in the country, with the Witwatersrand Basin

considered one of the largest gold resources in the world. ln 2022, South Africa produced I l0 MT of
gotd.

21. In South Africa, the mining industry is regulated primarily under the Mineral and Petroleum Resources
Development Act (MPRDA), enacted in 2002. This Act establishes the framework for mineral
resource management and equitable access to the country's mineral wealth, which is considered a

common heritage of all South Africans.

22. In addition, South Africa has Precious Metals Act, 2005 provides for the acquisition, possession,
smelting, refining, beneficiation, use and disposal of precious metals. The Act regulates the

R.portoftheDeprrament2lCommittceonEnvirolment,ForzstrytndMinintonthecontidentioDoftheOoldProcessirrgBi,
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acquisition, possession, smelting refining, manufacturing, and trading ofprecious metals such as gold,
silver, platinum, and palladium.

23. It also establishes the South Alrican Diamond and Precious Metals Regulator (SADPMR) as the
regulatory authority. The act aims to ensure responsible and transparent practices, prevent illegal
activities, and maximize economic benefits from precious metal resources.

PART THREE

3.0 OVERVIEW OF THE GOLD PROCESSING BILL,2023.

3.I INTRODUCTION

24. The Gold Processing Bill, 2023 is a Bill sponsored by Hon. Bemard M. Shinali, seeking to provide
for the establishment, composition, functions and management ofthe Gold Processing Corporation.

25. The Bill also seeks to establish a legal and institutional lramework for collecting, purifying, smelting,
fabricating, homogenizing, sampling, registering, monitoring and transporting ofgold or products of
gold.

3.2 REVIEW OF THE BILL

26. PART I: Clauses l-5 of the Bill contain provisions relating to preliminary provisions including the
short title, interpretation, object of the Act, guiding principles and provisions on exploration and
exploitation.

27. PART II: Clauses 6-24 of the Bill contain the provisions of the Gold Processing Corporation
including establishment of the Corporation; headquarters of the Corporation; functions of the
Corporation; powers of the Corporation; delegation by the Corporation; Board of the Corporation;
vacation ofoffice; term ofoffice; conduct ofbusiness and affairs ofthe Board; remuneration; Director-
General; qualification of the Director-General; functions of the Director-General; removal of the
Director-General; staff; experts; common seal; protection from personal liability; and liability for
damages.

28. The functions of the Corporation include collecting, sampling, purifying, smelting, fabricating,
homogenizing, sampling, registering, refining, monitoring and transporting gold or products ofgold;
to develop, maintain and regulate national standards that comply with intemational standards for
collecting, sampling, purifying, smelting, fabricating, homogenizing, refining, registering, monitoring
and transporting of gold or products of gold; to regulate national standards for operating a gold
refinery; to facilitate intemational accreditation for operating a gold refinery; to regulate registration
and licensing ofoperating a gold refinery; and to regulate the registration and licensing of laboratory
that analyses, tests and grades the properties ofgold for purposes of collecting, sampling, purifying,
smelting, fabricating, homogenizing, refining, registering, monitoring and transpo(ing of gold or
products of gold.

29. PART III: Clauses 25-28 ofthe Bill contains provisions relating to financial provisions including the
funds, the financial year, the annual estimates, accounts and audit ofthe Corporation.
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30. The Funds of the Corporation shall consist of such monies as may be appropriated by the National
Assembly for the purposes ofthe Corporation; gifts, grants, donations or endowments as may be given
to the Corporation; monies that may accrue to or vest in the Corporation in the course ofthe exercise
of its functions; fees for services rendered by the Corporation; and monies from any other lawful
source provided for the Corporation.

31. PART IV: Clauses 29-43 of the Bill contains provisions relating to processing licence including
application for processing licence; restrictions in respect of processing licences; consideration of
applications; application by holder ofprocessing licence; notice ofrefusal; form ofprocessing licence;
term of processing licence; rights conferred by processing licence; obligations under processing
licence; record-keeping and reporting requirements; amendment of programme of processing
operations; cessation, suspension, or cu(ailment of production in respect of processing licences;
renewal ofprocessing licence; application for renewal ofprocessing licence; and term ofrenewal

32. A person or a company may apply to the Cabinet Secretary for a processing licence in the prescribed
form and accompanied by the prescribed fee and the Cabinet Secretary shall grant a processing licence
to an applicant where the applicant has satisfied the requirements prescribed.

33. The term of a processing licence shall not be less than twenty-five years while the term ofrenewal of
a processing licence shall not exceed fifteen years. The holder of a processing licence is required to
among other things commence processing operations within six months ofthe grant ofthe licence, or
as may be specified in the approved program for processing operations or in any relevant gold
agreement; conduct processing operations in compliance with the approved programme for processing
operations; and to comply with the terms and conditions of the approved environmental impact
assessment licence, social heritage assessment and environmental management plan relating to the
operations to be carried out under the processing licence.

34. Additionally, the holder of a processing licence is required to give the Cabinet Secretary a notice of
any intention to cease or suspend or curtail processing operations carried on pursuant to the processing
licence.

35. PART V: Clause 44-47 ofthe Bill contains provisions on miscellaneous provisions including annual
report; request for information; limitation of the right to access information; and offences and
penalties.

36. PART VI: Clause 48 ofthe Bill contains provisions on regulations

37. PART VII: Clause 49 and 50 contains provisions on consequential amendments to the Mining Act,
Cap 306. The Bill provides that the Mining Act, Cap 306 shall not apply to matters relating to the
exploration, exploitation and processing ofgold. The Bill further seeks to delete gold from the list of
minerals appearing in Part C of the First Schedule to the Mining Act, Cap 306.
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PART FOUR

4.0 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION
38. Following the call for memoranda from the public through placement of adverts in the print media on

20th October 2023 and vide a letter REF: NA/DDC/ EF&M 12024t007 dated6th March 2024 inviting
stakeholders for a meeting, the Committee received memoranda from the following stakeholders:

i. State Department for Mining; and
ii. National Gender and Equality Commission.

39. The Committee also invited the State Department for Mining vide a letter REF:
NA/DDC/EF&M 12024/007 dated 6th March 2024 for its comments and proposals on the Bitt:

40. The stakeholders submitted as follows

4.1 STATE DEPARTMENT FOR MINING
41. In a meeting with the Committee held on Thursday, l4th October 2024, representatives from the

State Department for Mining made the following submissions on the Bitl:

Long Title

The Mining Act, 2016 long title provides that the Act was enacted to provide for prospecting, mining,
processing, refining, treatment, transport and any dealings in minerals and for connected purposes.

JustiJicalion:
The Mining Act regulates any dealings in gold including the prospecting, extraction, refining and
treating ofgold and the Bill creates an overlap of functions.

Committee's Observation/Recommendation
The Committee observed that the Mining Act, 2016 regulates dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.
Clause 2

42. 'fhe Bill does not introduce any new or unique provisions for the processing of gold which has not
already been provided for in law.

JustiJication:
The processing of gold has already been provided for under the tong titte of the Mining Act and in
the definition of "mineral dealing" which includes, polishing, processing, refining and treating
minerals.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,2016 regulatcs dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bitl
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.
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Clause 3
43. The Mining Act, 2016 has already provided for the legal and institutional framework for the licensing

and processing ofall minerals including gold. The mandate to issue licences and permits is exercised
by the Cabinet Secretary through the advice ofthe Mineral Rights Board in accordance with section
30 of the Mining Act,20l6.

44. The Director of Mines and Director of Geological Survey are separately responsible for the regulation,
collecting, purifying, smelting, fabricating, homogenizing, sampling, registering, monitoring and
transporting of minerals and mineral products including gold and gold products as per section 22 of
the Mining Act.

Committee's Observation/Recommendation
The Committee observcd that the Mining Act, 2016 regulates dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,

transparency, and sustainatrility.

JustiJication:
The establishment of another parallel entity for exclusive licensing will result in area overlaps of
issued licence/permits, disputes, loss of government revenue, disorganization in the sector and
mineral smuggling.

In addition, the implementation; monitoring, and evaluation of separate legislation would become
strenuous and confusing for stakeholders.

There would also be significant financial impact of duplicating public entities and the investment in
the sector will be affected due to an assortment of similar legal regimes.

Clause 4
45. The provisions are ambiguous since what is outlined as guiding principles are not guiding principles

as per the Constitution.

46. Further, Clause 4(2) contradicts Clause 4(l) by providing that the Gold Processing Act shall prevail
in case ofany inconsistency between the Act and any other legislation.

JustiJication:
The guiding principles and values under the Mining Act are enshrined in the Constitution,
particularly, Articles 10, 66(2),201(c) ad (d) and232.

If the Bill is enacted, there would be two conflicting Acts of Parliament regulating the processing of
gold.

Committee's Observation/Recommendation
The Committee observed that The Bill in clause 4(2) provides that its provisions, if enacted

into law shall prevail in the case of inconsistency in its provisions and any other legislation on

matters collecting, purifying, smelting fabricating, homogenizing, sampling, registering,
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monitoring and transporting ofgold and gold products. This therefore provides for a clear
way for the resolution of conflict of laws and cures the need to have consequential
amendments to the Mining Act (No. 12 of 2016).

Clause 5
47. This will lead to conflict in the issuance of licenses between the proposed entity and the Director of

Geological Survey and Directorate of Mines that are established under the Mining Act, 2016, as the
latter has the function ol exercising regulatory administration and supervision over all prospecting
and mining operations and the technical capacity to enforce the same.

Justificotion:
Clause 5 seems to address the large prospectors and not the small-scale prospectors

48. The Mining Act establishes the online mining cadastre which efficiently handles the application and
processing of mineral rights, ensuring the exclusivity of the areas applied for. Managing specific
minerals outside this system could result in overlapping applications and lead to disputes.

49. Further, minerals frequently exist in combination with other minerals, and it is often impractical to
license a single specific mineral to the exclusion of all others.

50. Further, the Ministry through the Cabinet Secretary has since developed the Mining (Licence and
Permit) Regulations, 201 7 which has substantive provisions for the issuance of permits and licenses
for minerals including gold.

Committee's observation/Recommendation
The Committee observed that the Mining Act,20l6 regulates dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clause 6
5 I . The National Mining Corporation was established by the Mining Act, 2016 to perform the functions

that the proposed Gold Processing Corporation seeks to carry out, such as exploration, exploitation,
dealing and processing of gold and other minerals.

JustiJicolion:
To empower the governing structure with regulatory powers over all aspects of gold mining,
processing and marketing.

52. The establishment oftwo corporations carrying out the same functions only seeks to create an overlap
and opens up the sector to anyone who wishes to develop statutes for the processing of all other
minerals hence creating confusion and over-regulation ofthe sector.
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Committee's observation/Recommendation
The Committee observed that the Mining Act,2016 regulates dealings in all minerals including

the processing of gold. However, the tegal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,

transparency, and sustainability.

Clause 8

53. The Bilt estabtishes the Corporation as a regulator and an industry player at the same time and this
will result in conflict ofinterest and unfair competition between the corporation and other independent

dealers.

54. The Gold Processing Corporation does not introduce new functions that the National Mining
Corporation does not already undertake.

Justificalion:
The Mining Act,20l6 provides for/establishes the offices of the Directorate of Geological Survey (on

exploration), the Directorate of Mines, (which regulates mining and related activities) and the Mineral
Rights Board, which advises the Cabinet Secretary on licensing ofall minerals, including gold.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,20l6 regulates dealings in all minerals including

the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,

transparency, and sustainability.

Clause 28
55. The Gold Processing Bill has not provided for several areas ofthe regulation ofgold such as:

Categories of mineral rights
Feedback on status of applications except mining lease.
Mineral rights applications.
Form of mineral right.
Mineral rights in excluded and restricted areas.

Mineral rights on private land.
Mineral rights on community land.
Consent or otherwise.
Compulsory acquisition of land for prospecting and mining.
Tendering for mineral rights.
Conditions attaching to mineral rights.
Directions conceming good mining practices.
Mineral rights to be exercised reasonably and responsibly.
Registered address.
Employment and training of Kenyans.
Preference in employment.
Govemment pa(icipation in mining Licence.
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t Local equity participation.
/ Preference for local products.
/ Assignments, transfers, mortgage and trade ofmineral rights.
/ Preparation of reports.
r' Annual {inancial reports.
/ Power to require additional information.
r' Report by the Cabinet Secretary.
,z Priority of applications.
r' Treatment of applications.
z Conditions for grant ofmineral rights for large-scale operations.
/ Withdrawal of an application

JustiJication:
The Mining Act and its Regulations have extensively and sufficiently provided for the licensing of
exploration, mining, processing and refining for all minerals, inctuding gold.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,20l6 regulates dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clause 49
56. The Bill only proposes to exclude the exploration, exploitation and processing of gold from the

Mining Act. There is no justification why gotd as a mineral should be administered in isolation or to
the exclusion of all other minerals. If enacted, there would be two conflicting Acts of Parliament
regulating the processing ofgold.

JustiJication:
The Cabinet Secretary is responsible for the general administration of the Mining Act, 2016 which
provides for prospecting, mining, processing, refining, treatment, transport and any dealings in
minerals including gold.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,20l6 regulates dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

4.2 NATIONAL GENDER AND EQUALITY COMMISSION (NGEC)
57. The National Gender and Equality Commission submitted the following amendments to the Bill:
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Long Title

58. Substitute the name "Corporation" with "Authority"

JustiJ'ication:
To empower the governing structure with regulatory powers over all aspects of gold mining,
processing and marketing.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,

transparency, and sustainability.
Clause 2

59. Define the terms "small-scale" and "large-scale" in the interpretation section.

Justificalion:
Most ofthe small-scale gold prospectors are youth who put in a lot of effort but are exploited by the

large processors. In the same breath, small-scale prospectors are engaged in a lot of mining activities
that degrade the environment. There is a need to regulate small-scale mining because ofamong others

the many untimely deaths witnessed in the mines.

Committee's Observation/Recommendation
The Committee observed that the terms have already been defined in the the Mining Act,2016
which regulates dealings in all minerals including the processing of gold.

Clause 5
60. There is a need to create categories of gold processors so that conditions of licenses in Part V and

penalties vary depending on the category.

Juslification:
Clause 5 seems to address the large prospectors and not the small-scale prospectors.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the BilI
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'
transparency, and sustainability.

Clause 6
6l . Amend "Corporation" to "Authority."

JustiJication:
To empower the governing structure with regulatory powers over all aspecls of gold mining,
processing and marketing.
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Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clause 8
62. Delete clause 8(a) without replacement

63. Insert a new paragraph (h) as follows-
(h) To regulate the framework for small-scale gold prospectors.

Jusfirtcofion:
The functions of the Gold Processing Bill overlap with those of the Authority established under
sections 30 and 3 I of the Mining Act.

64. The functions in sub-clause (a) sought to be deleted are the responsibilities of the stakeholders in the
gold processing sector and not the regulator.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bitl
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clause I I

65. Amend the clause to inse( new provisions on-
a. appointment to take into account the principle of gender balance and inclusion of persons with

disabitity.
b. appointment of the members to be staggered to ensure continuity ofthe Board businessatall times.
c. Appointment of a Corporation Secretary.

66. Propose to amend I l(fl by substituting "Attomey-General" with "a representative of small-scale
prospectors"

Justilication:
To comply with the principles in the Mwongozo code of govemance.

There needs to be a representation olsmall-scale prospectors on the Board.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bi
comprehensively streamlines all facets of the gold processing sector, ensuring e(ficiency,
transparency, and sustainability.

Clause 13

67. Proposed to amend the term from five years to three years.
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Iustilication:
The proposed amendment is in line with the Mwongozo code of govemance on the term of Board

Members.

Committee's Observation/Recommendation
The Committee observed that the term of office as provided for in the Bill is reasonable

Clause l9(l)
68. Delete Clause l9(l) (a) without replacement

Justification
The proposed amendment is in line with the Mwongozo code of govemance on the term of Board

Members.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,

transparency, and sustainability.

4,3 SUBMISSIONS IN MEETINGS HELD BETWEEN 2ND AND 8TH MAY 2024 IN
KERICHO, KAKAMEGA AND MIGORI COUNTIES.

69. The foltowing submissions were made during the meetings:

Clause 7
70. That the headquarters ofthe Gold Processing Corporation shall be in Kericho.

7l . The Corporation shall establish offices in all counties

JustiJication:
To ensure that youth in the County getjob opportunities in the Corporation.

The Corporation shall establish offices in all counties.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'

transparency, and sustainability.

Clause 7

72. Proposes that years of experience be amended to 2 or 3 years. Further, the provision to include 2/3
gender rule and representation by youth on the Board.

Justification:
To ensure that youth get opportunities forjobs.
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73. The Gold Processing Corporation should be established in such a way that Government to Government
relationship can be enhanced.

Committee's observation/Recommendation
The Committee observed that the tegal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clause 3
Clause 3(b) of the Bill is seeking for the provision of exploration and exploitation of gold licence.
Exploration has no relationship to gold processing. Further, licenses for exploration is already
provided for in the Mining Act.

Justification:
The Bill seeks to regulate gold processing and not exploration.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,20t6 regulates dealings in all minerals including
the processing of gold' Horvever, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clause 5
74. Clarxe 5(l) prohibits exploration and exploitation operations of gold without a permit. There is no

relationship between exploration or exploitation and processing.
Exploration is the study of geological features and composition of the earth in search of gold.
Exploitation is where gold is leached from the by treatment with the solution ofcyanide.

JustiJication:
The Bill seeks to regulate "gold processing" and not "gold exploration or exploitation,'.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,2016 regulates dealings in all minerals including
the processing of gold. However, the tegal and institutionat framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clause 8
75. on clause 8(a), the Corporation should not be a player in the gold processing process.

On clause 8(a), the Corporation should not be involved in the actual mining oi processing activities

76. on clause 8(d) (e) (0 (g) and (h), a local mwananchi may not afford a refinery and its licences

lustiJication:
The Bill establishes the Corporation as a regulator.
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Only a few fortunate people can afford the necessary laboratory equipment.

Committee's Observation/Recommendation

The Committee observed that the Mining Act,2016 regulates dealings in all minerals including

the processing of gold. Howcver, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'

transparency, and sustainability.

Clause I I
77. The Bill needs to incorporate representatives ofthe community such as land owners, miners, investors,

and small-scale and artisanal miners and the Chairperson be appointed from among these persons.

JustiJication:
The Board is composed mainly of representatives from the govemment.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'

transparency, and sustainability.

Clause l1(l)
78. There should be a representative of artisanal miners on the Board.

The Board should have representation of the mining area communities and a representative of the

Council of Elders.

The Gold Processing Corporation should have representation from the local community.

Just{ication:
To ensure representation of Ikolomani artisanal miners.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'

transparency, and sustainability.

Clause 1l (2)
79. The qualifications ofthe Chairperson are so high. The position should be open to a person holding any

degree recognized in Kenya.
JustiJicolion:
To ensure that youth get job opportunities.

Committee's observation/Recommendation

The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'

transparency, and sustainability.
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Clause 17
80. The qualifications ofthe Director-General should relate to a degree in finance, human resources, law

or accounts and be open to a relevant managerial qualification.

Jusli/ication:
This is because the Director-General will perform managerial and administrative functions and not
technicaI functions.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

Clausc 29(e)
81. The Bill concerns gold processing and not mining and therefore a person or a company applying for a

processing licence under the Act should not be required to submit a statement ."gurding the gold in
the area of land over which the licence is sought as this would apply in mining opeiations.

82. Further submits that the provision 29 (f) locks out common mwananchi who has no finances from
engaging in gold processing.

Justificotion:
The Bill seeks to regulate gold processing and not mining

Committee's Observation/Recommendation
The Committee observed that the Mining Act,20l6 regulates dealings in all minerals including
the processing of gold. However, the legat and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability,

CIause 30
83. The reconnaissance, retention and mining license are provided for under the Mining Act and have no

correlation with processing of gold. Further, the said licenses are issued for purposei of mining.

JustiJicalion:
The three licenses create confusion as they are not necessary to be issued to a person engaged in gold
processlng.

Committee's observation/Recommendation
The Committee observed that the Mining Act,20l6 regulates dealings in all minerals including
the proccssing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.
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Clause 37(d)
84. Demarcation of an area for purposes of processing of gold is unnecessary since the gold being

processed has already been mined.

4.4 SUBMISSIONS IN MEETINGS HELD IN KILIFI, TAITA TAVETA AND KWALE
COUNTIES.

85. The following submissions were made during the meetings:

Clause l1(2)
86. The Chair ofthe Gold Processing Board should have at least five years instead of l0 years which will

lock out many youths.

87. Further, members ofthe Board should have at least 2 years ofexperience instead offive.

Jusfirtcaion:
To ensure that youth get job opportunities.

Committee's Observation/Recommendation
The Committee observed that the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'

transparency, and sustainability.

Clause 37(d)
88. Proposed that the license for mining should be issued for 20 years instead of l5 years as proposed in

the Act.

General comment
89. The Bill should be rejected in totality since the gold processing corporation wi[[ require funding which

will burden taxpayers.

90. The Gold Processing Bilt will cause an increase in the wage bill and thus should be rejected.

91. There is no need for the Gold Processing Bil[ since the Mining Act is suflicient.

92. The provisions of the Bill are similar to the provisions of the Mining Act and the Bill thus should be

rejected.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,2016 regulates dealings in all minerals including

the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency'

transparency, and sustainability.
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4.5 SUBMISSIONS BY KENYA CHAMBER OF MINES

93. The Kenya Chamber ol Mines made the following submission:

CIause 8
94. The functions ofthe Gold Processing Bill can be vested in the existing regulatory authority under the

Mining Act and this consolidation would streamline processes and avoid duplication ofeffo*s.

Juslification:
The Mining Act, 2016 also establishes the National Mining Corporation which is structured and
empowered in similar terms as the Gold Processing Corporation with attendant regulations to support
its functions.

Committee's Observation/Recommendation
The Committee observed that the Mining Act,2016 regulates dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.

General comments
95. Enactment olthe legislation may lead to overregulation and unnecessary fragmentation ofregulatory

frameworks within the mining industry.

96. The matters related to gold processing can be adequately addressed within the existing regulatory
framework goveming the mining industry.

97' Gold naturally coexists with other elements in mineral deposits and miners often extract multiple
metals as by-products during the mining process. In such cases, it is unclear which regulatory
framework would apply between the Mining Act and the Golf processing Act.

JustiJication:
98. The enactment of the Act will lead to ambiguity, confusion and

enforcement.
inefficiencies in regulatory

99. The existing regulatory frameworks under the Mining Act are sufficient to address concems relating
to gold processing and fragmentation of regulatory bodies may hinder rather than facilitate effectivi
oversight of the mining sector.

100. The Bill selectively replicates the contents of the Mining Act whilsr gold processing can be
operationalized through the regulations that are in place, for instance, the National Mining Corporation
can perform the functions suggested for the Gotd processing Corporation.

l0l. The Bill to be redrafted to become regulation under the Mining Act if it has to exist.

102. The laws be harmonized because gold mining will be regulated under two laws meaning that
different licences will be issued for the same gold mineral discovered in the same site but regilated
under different laws-
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103. There should be a restructuring ofthe operationalization of gold mining activities in Ikolomani.

104. Where multi-national companies operate, they must partner with locally registered

companies/groups.

105. Compensation/royalties should be well assessed to pay locals for the use of land under gold mining

activities.

106. A modem geological survey should be undertaken to determine the quatity ofgold. Geological

mining training colleges shoutd be established to train youth.

lO7 . To avoid exploitation, the Kenyan government shoutd link local communities to multinational

companles.

108. The Bill should therefore include other minerals not only gold.

Justification:
Where there is gold, we have other minerals accompanying the gold, for instance, diamond in

Ikolomani.

109. The Bill is majorly favoring a specific cadre of investors and locks out local artisanal miners.

I10. The Bill should be clear on the roles of all persons involved in eaming a living in the process in

gold mining and processing.

Justi/ication:
The bi1 is silent and lacks clarity on the roles ofpersons involved in gold mining and processing such

as the artisanal miners, the crushers, mama mkokoteni, mama karai, mama vidimbwi, the community

and all those involved in eaming a living in the process.

l1l. The Bill does not protect local mwananchi and therefore should be withdrawn.

112. The word "exploration" should be expunged from the Bil[.

113. After mining, companies should be obligated to take care of the environment and compensate the

local community through CSR.

JustiJication:
Mining has adverse effects on environmental degradation and water supply. Further, it is important to

protect locals.

114. The provincial administration and police should closely monitor the activities of foreign

companies.

Justification:
To protect the local community.
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I15. The small-scale and artisanal miners should be incorporated in businesses where multi-national
companies are engaged in mining operations.

I16. There needs to be a clear framework of how royalties will benefit the community.

l17. The Bill should require that an investor deposits some money with the Corporation to take care of
the environment so that ifthe investor fails to rehabilitate the environment, that money be used towards
that purpose.

I18. An application for a gold processing license should be accompanied by a plan proposed for land
recovery.

I19. A comprehensive law that covers other minerals should be enacted because, in the process of
exploring, one may find other poly-metallic deposits.

120. Further, the function of the Gold Processing Corporation to approve and give direction to
laboratories on gold processing should be extended to other minerals.

JustiJication:
Gold and other minerals often coexist amongst other minerals.

l2l. The Bill should provide for rehabilitation of mined areas.

122. The Bill should contain clauses to protect landowners so that miners are required to cover up the
mines and give back to the community. Further, environmental damage is done without compensation
to the community.

123. The Bill should also require miners to be insured for purposes ofcompensation in case ofinjury.

124. Licensing should be a power vested in the county since the Cabinet Secretary has too many powers.

125'- Tax paid on mining should be ptoughed back to the community and the Bitt should provide a clear
framework for determining how much was extracted and what should be ptoughed baci.

126. The people involved in mining should be insured.

Committee's observation/Recommendation
The Committee observed that the Mining Act,2016 regulates dealings in all minerals including
the processing of gold. However, the legal and institutional framework outlined in the Bill
comprehensively streamlines all facets of the gold processing sector, ensuring efficiency,
transparency, and sustainability.
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PART FIVE

5.0 COMMITTEE OBSERVATIONS

127. Having considered the Bill, the Committee made the following observations

l. The principal object ofthe Bill is to provide for the establishment, composition, functions
and management ofthe Gold Processing Corporation. The Bill seeks to establish a legal
and institutional framework for collecting, purifying, smelting, fabricating, homogenizing,
sampling, registering, monitoring and transporting ofgold or products of gold.

2. Artisanal and small-scale gold mining and processing methods are most vulnerable to
illegal trafficking, smuggling, counterfeit and fraud. The establishment of a Gold
Processing Corporation to deal with the regulation of collecting, purifying, smelting,
fabricating, homogenizing, refining, registering, sampling, monitoring and transporting of
gold and gold products will provide safeguards against illegal trafficking, smuggling,
counterfeit and fraud, therefore encouraging investor confidence.

3. The institutional framework outlined in the Bill comprehensively streamlines all facets of
the gold processing sector, ensuring efficiency, transparency, and sustainability. This
framework aligns with Kenya's Bottom-Up Economic Transformation Agenda by
promoting local value addition, creating employment opportunities, and empowering
small-scale miners to actively participate in and benefit from the gold value chain.

4. The Bill in clause 4(2) provides that its provisions, if enacted into law shall prevail in the
case of inconsistency in its provisions and any other legislation on matters collecting,
purifying, smelting fabricating, homogenizing, sampling, registering, monitoring and
transporting of gold and gold products. This therefore provides for a clear way for the
resolution ofconflict of laws and cures the need to have consequential amendments to the
Mining Act (No. l2 of 2016).

5. The current gold deposits in Kenya support an industry of artisanal and small-scale gold
mining which occurs mostly in vast and remote areas. The Bill therefore seeks to provide
for proper infrastructure for enforcement and incentives for artisanal and small-scale
miners, addressing the gap between policy and reality in the sector.

6. Comprehensive regulation of the gold sector in Kenya will enable the country
to accumulate a gold reserve and eventually benefit from it. Gold reserves attract foreign
exchange, contribute to financial stability, unify exchange rates and contribute to the global
influence of a country.

7. The Gold Processing Bill,2023 if enacted will mirror the South Africa Precious Metals
Act, 2005 which provides for the acquisition, possession, smelting, refining, beneficiation,
use and disposal of precious metals (gold, silver, platinum, and palladium). The South
African Diamond and Precious Metals Regulator (SADPMR) is responsible for ensuring
compliance with licensing conditions for these activities.
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PART SIX

6.0 COMMITTEE RECOMMENDATION

128. The Committee having facilitated public participation and considered the Gold Processing
Bill (National Assembly Bills No. 16), 2023 by Hon. Bernard M. Shinali, the stakeholder's
comments and from the above observations, recommends that the House APPROVES the Bill
without any amendments.

D.SIGNED.............
ON. GIKARIA DAVID, CBS, MP

CHAIRPERSON,
DEPARTMENTAL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - THIRD SESSION, 9024

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING
ADOPTION OF THE REPORT ON THE GOLD PROCESSING (NATIONAL ASSEMBLY BILL
NO. 46 OF 9099) SPONSORED BY HON. BERNARD M SHINALI. MP

We, the undersigned Ilonorable IUembers of the Departmental Committee on Environment, F'orestry and
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the Gold Processing Bilt (National Assembly Bill No. a6 of q,o93) sponsored by Hon. Bernard Masaka
Shinali, MP, to allirm our approval and confirm its accuracy, r'alidity and aLrthent lclt
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - THIRD SESSION, 9094.
DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 45'h SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENVIRONMENT, FORESTRY, AND MINING HELD IN COMMITTEE ROOM I7
SECOND FLOOR, BUNGE TOWER, PARLIAMENT BUILDINGS ON TUESDAY,
r5,h ocToBER, 2Oq4 AT e.oo AM.

PRESENT
t. The Hon. David Gikaria, CBS, MP
z. The Hon. Charles Kamuren, MP
9. The llon. Ms'anyanje Gertrude Mbeyu, MP
+. 'l'he I lon. Salirn Feisal Bader, MP
5. 'l'he [Ion. 'fitus Lotee, MP
o. The Hon. Onesmus Ngogoyo Nguro, MP
7. -I-he Hon. Kemei, Beatrice Chepngeno, MP
s. 'I'he Hon. Joseph Wainaina lraya, OGW, MP

-Chairperson
-Vice-Chairperson

APOLOGY
t. The
2. -l'he

s. -fhe

a. -I-he

5. The
6. The

llon
llon
I Ion
I Ion
IIon
flon

Mbalu, Jessica Nduku Kiko, CBS, MP
Trrbi Bidu Mohamed, MP
Masito FatLrma I lamisi, MP
Yakub Adorv Krrno, MP
Emathe Joseph Namuar, MP
Elijah Njore Njoroge, MI'>

ABSENT
The IIon. I liribae Said Buya, MP

IN-ATTENDANCE: SECRETARIAT
t. Ms. Hellen Ekadeli
e. Mr. I{amdi H. Mohamed
s. Mr. Clinto Sindiga
t. Dr. Joseph Kuria, PhD
s. Ms. Nancy Chamrrnga
6. Ms. Ker in Ojiambo
?. Mr. Stephen Otieno

Clerk Assistant I
Clerk Assistant III
I-egal Counsel
Ilesearch O{ficer III
Fiscal Analyst
Media Relations Officer
Serjeant-At-Arms

AGENDA:
l. Prayers
q. Preliminaries/lntroductions

i. Adoption ofthe Agenda
ii. Remarks by the Chairperson

3. Confirmation of Minutes/Matters Arising
+. Communication from the Chair
5. Consideration and Adoption ofthe Report on the Gold Processing (National Assembly Bill

No.4,6 of9o43) Sponsored by Hon. Bernard Shinali, MP
6. Any other Business
7. Adjournment/l)ate ofthe next meeting
a. Adjourn ment/ l)ate ofthe next meeting
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MIN/NO.NA/DC/EF&M/254/9094. PRELIMINARIES & ADOPTION OF
AGENDA
The Chairperson called the meeting to order at ten minutes past nine o'clock follou.ed by a
prayer said by Hon. Charles Xamuren, MP.'l'he agenda ofthe meeting was adopted as listed
above having been proposed and seconded by the IIon. Joseph Wainaina Iraya, O(iW, MI,
and the FIon. Charles Kamuren, MP respectively.

MIN/NO.NA/DC/EF&M/955/gOE+: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING.

This agenda uas defered to the sitting
MIN/NO.NA/DC/EF&M/956/9094: CONSIDERATION AND ADOPTION OF THE
REPORT ON THE GOLD PROCESSING (NATIONAL ASSEMBLY BILL NO.46 OF eoes)
SPONSORED BY HON. BERNARD SHINALI, MP
Having considered the Bill, the Committee made the following obsenations:

The principal object ot'the Bill is to provide for the establishment, composition,
functions and management of'the Gold Processing Corporation. The Bill seeks to
establish a legal and instittrtional fiamework for collecting, puriffing, snrelting,
fabricating, hornogenizing, sampling, registering, monitoring and transporting of
gold or products of gold.

2. Artisanal and srnall-scale gold mining and processing methods are most vulnerable to
illegal traflicking, smuggling, counterfeit and fraLrd. The establishment of a Gold
Processing Corporation to deal rvith the regulation ofcollecting, purifying, srnelting,
fabricating, homogenizing, refining, registering, sarnpling, monitoring and
transporting of gold and gold products will provide safeguards against illegal
trafficking, smuggling, counterfeit and fraud, therefore encorrraging inlestor
confidence.

s. The institutional framework otrtlined in the Bill comprehensively streamlines all
facets of the gold processing sector, ensuring efficiency, transparency, and
sustainability. 'l'his fi"amework aligns with Kenya's Bottom-Up Economic
Translormation Agenda by promoting local value addition, creating employment
opportunities, and emgrrvering small-scale miners to actively participate in and
benefit from the gold value chain.

L The Bill in clause .l(9) provides that its provisions, ilenacted into law shall prevail in
the case of inconsistency in its provisions and any other legislation on rnatters
collecting, purilying, smelting fabricating, homogenizing, sampling, registering,
monitoring and transporting ofgold and gold products.'l'his therefore provides for a

clear rvay Ibr the resolution ofconflict oflau s and cures the need to have consequential
amendments to the Mining Act (No. l9 of 90 l6).

5. The current gold deposits in Kenya support an industry ol'artisanal and small-scale
gold mining which occurs mostly in vast and remote areas. The Bill therefore seeks
to provide fbr pr<>per infrastructure for enftrrcement and incentives for artisanal and
small-scale miners, addressing the gap between policy and reality in the sector.

6. Comprehensive regulation of the gold sector in Kenya will enable the country
to accumulate a gold reserve and eventually benefit lrom it. ()old reserves attract
foreign exchange, contribute to financial stability, unifl'exchange rates and contribute
to the global inflrrence of a coLrntry.

2



7. The Gold Processing Bill, 2023 if enacted will mirror the South Africa Precious
Metals Act, 2oo5 which provides for the acquisition, possession, smelting, refining,
beneficiation, use and disposal of precious metals (gold, silver, platinum, and
palladium). The South African Diamond and Precious Metals Regulator (SADPMR)
is responsible for ensuring compliance with licensing conditions for these activities.

MIN/NO.NA/DC/EF&M/9,57 / 
'O9*: 

ADOPTION OF THE REPORT
The Committee unanimously adopted its report having been proposed and seconded by the
Hon. Charles Kamuren, MP and the Hon. Gertrude Mwanyanje Mtryu, MP respectively

MIN/NO.NA/DC/EF&M/958/ 4O9A: ADJOURNMENT AND DATE OF TIIE NEXT
SITTING

usiness, the meeting was adjourned at quarter past noon. The nextThere being no othe
meeting is to be held

Signed

trce-

Date \

(HoN. GIKARIA DAVID, CBS, M.P. C IRPER N)

C\
\J
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PART FIVE

5.0 COMMITTEE OBSERVATIONS

127. Having considered the Bill, the Committee made the fbllowing observations:

The principal object of the Bill is to provide for the establishment, composition, functions
and management of the Gold Processing Corporation. The Bill seeks to establish a legal
and institutional framework fbr collecting, purifying. smelting, fabricating, homogenizing,
sampling, registering. monitoring and transporting of gold or products of gold.

2. Artisanal and small-scale gold mining and processing methods are most vulnerable to
illegal trafficking, smuggling, counterfeit and fraud. The establishment of a Gold
Processing Corporation to deal with the regulation of collecting, purifying, smelting.
fabricating, homogenizing, refining, registering, sampling. monitoring and transporting of
gold and gold products will provide salbguards against illegal trafficking, smuggling,
counterfeit and tiaud, therefore encouraging investor confidence.

3. The institutional framework outlined in the Bill comprehensively streamlines all facets of
the gold processing sector. ensuring efficiency. transparency. and sustainability. This
framework aligns with Kenya's Bottom-Up Economic Transformation Agenda by
promoting local value addition, creating employment opportunities, and empowering
small-scale miners to actively pa(icipate in and benetit from the gold value chain.

4. The Bilt in clause 4(2) provides that its provisions, if enacted into law shall prevail in the
case of inconsistency in its provisions and any other legislation on matters collecting,
purifying, smelting fabricating, homogenizing, sampling. registering. monitoring and

transporting of gold and gold products. This therefbre provides for a clear way for the
resolution ofconflict of laws and cures the need to have consequential amendments to the
Mining Act (No. l2 of 2016).

5. The current gold deposits in Kenya support an industry of artisanal and small-scale gold
mining which occurs mostly in vast and remote areas. The Bill therefore seeks to provide
lor proper infrastructure for enforcement and incentives for artisanal and small-scale
miners, addressing the gap between policy and reality in the sector.

6. Comprehensive regulation of the gold sector in Kenya will enable the country
to accumulate a gold reserve and eventually benefit from it. Gold reserves attract foreign
exchange, contribute to financial stability, unify exchange rates and contribute to the global
influence of a country.

7. The Gold Processing Bill, 2023 if enacted will mirror the South Africa Precious Metals
Act, 2005 which provides for the acquisition, possession, smelting, refining, beneficiation,
use and disposal of precious metals (gold, silver, platinum. and palladium). The South
Aliican Diamond and Precious Metals Regulator (SADPMR) is responsible for ensuring
compliance with Iicensing conditions for these activities.

Repor. ol the Depzr,mental CommirGe on Envimnment, Forutq'.nd Mioing oD the considen,ioh ofthe Gold Proccssing Bill,



PART SIX

6,0 COMMITTEE RECOMMENDATION

128. The Committee having facilitated public participation and considered the Gold Processing
Bill (National Assembly Bilk No. 16), 2023 by Hon. Bernard M. Shinali, the stakeholder's
comments and from the above obserrations, recommends that the House APPROVES the Bill
without any amendments.

SIGNED DATE
HON. GIKARIA DAVID, CBS, MP

CHAIRPERSON,
DEPARTMENTAL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING
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P. O. Irox 4l 842-00100
Nairobi, Kenya
Main Parliamcnt Buildings

TIIE, NATIONAI, ASSEMBLY
ol'FICI,l Ol' I'IIE CLEI{K

1-clcphonc: -254202848000 cxt 3300
Enail cna1D. oarliamcnt. so.kc

www.oarli ment.so.kelthe-nation l-assemblv

Whcn rcplying, plcasc quote

ItEF: NA/DDC/EI' &NV20241007

Mr. Elijah Mwangi, CBS
Principal Secrctary
Statc l)cpartmcnt Ibr Mining
Ministry of Mining, Bluc liconorny and Maritimc Aflairs
Works llu ilding, Ngong Road

I'.O. Box 30009-00 100

NAIROBI

l)car

II It:

6th March,,2024

CONSII)EITATION O}''I'IIT' MINING (AMT]NI)MEN'I) IJILI, (NATIONAL
ASSEMI}I,Y BILI, NO.5I O}- 2023 AND 'I'HE GOLD PII.OCESSING BILL
NATIONAI, ASESEMBLY I}ILL NO.46 OF 2023)(

'l'he Departmcntal Conrmittcc on linvironrncnt, Irorcstry and Mining is established pursuant to

Standing ordcr 216 of thc National Asscmbly Standing ordcrs, and is rnandatcd to, inler olia,

"slutly md review all lcgislation referretl lo it".

The Mining (Arnendrnent) Bill (National Assembly Bill No. 5l of 2023 and the Cold
Processing 

-Biil 
(National Assembly Ilill No. 46); were read a First Time on Thursday, l2tr'

October 2023 and Wednesday, lSth October 2023 respectively. The Bills were thereafter

referred to the Departmental Committee on Environment, F'orestry and Mining for

consideration and reporting to the llouse.

'l he National Asscmbly is rcquired undcr Articlc I I 8 of the Constitution and Standing ordcr
127(3\ to carry out Public Participation on the Bills.

Pumuant to thc abovc statcd provisions, thc National Assembly placcd an advert calling for

submission of mcmorandunt liorn thc public on the Mining (nmendmcnt) Bill (National

Asscmbly Bill No. 5l of 2023) and thc Gold Proccssing Ilill (National Asscmbly llill No.46 of
2023) on 20th October 2023. ln this rcgard, thc committec has schcdulcd a Public llearing
and stakcholdcrs' engagemcnt on lrcsdqy, l4rh March 2024 at 10.00 am at a venue to bc

contmunicatcd in duc coursc. th,,r < cl'y

As the Ministry/Departtncnt/Agcncy that may directly bc conccmcd with matters conceming

rnincmls, the Committcc rcsolvcd 10 invitc thc Cabinct Secrctary to thc mccting to providc

cornments and proposals on the llills.



The purpose of this letter therefore is to invite the Cabinet Secretary accompanied by. a

maximum of five (5) technical o(ficers including the Accounting Oflicer for a meeting with

the Committee to submit comments and proposals to the Bills'

The officers responsible for the coordination ofthe registration and accreditation ofthe above

participants arc'Ms. Ilcllcn Ekadcli whomaybe contacted on Tcl. No.0733132322 oremail

addresi helf en.ekadeli@oarliament.eo.ke, Mr. Hamdi Mohamcd, Tel. No. 0724742973 or

email address hamdi. hamed@oarliament.so.ke.

Yours

JEREMIAH IYDOMBI, MBS
For: CLERK OFTHEN ATIONALASSEMBLY

Hon, Salim Mvurya, EGH,
Cabinet Secretary,
Ministry of Mining, Blue Economy and Maritime Affairs,
Works Building, Ngong Road,

P.O. Box 30009-00100
NAIROBI.

Copy to:

Ms. Aurclia Rono
Principal Secretary for Parliamentary Affairs ,^,,
Oflice of the Prime Cabinet Secretary 4
National Treasury Building
NAIROBI



P. O. Ilox 4.184.2-OO IOO

Nairobi, Kenya
Main I)allianrent Buildings

THE NATIONAL ASSEMBLY
OFFICE OF THtr CLERK

Telephone: +.2 54eo284,8ooo ext. 39oo
. Email: cna@palliament.go. ke

www.uarliament. eo.lte/the-national-assemblv

When replying, please quote

REF: NA/DDC / EF&NU9023/OI5

Mr. Elijah Mwangi, CBS.
Principal Secletary
State Depaltnrent lol Mining,
Ministry of Mining, lllue Economy and Malitirue Affails
Worlis Building, Ngong Road,
P.O. Box 9OOO9-OO I OO

NAIROBI

94'n April, 9094

Dear

RE:

0n m rrd^9

PUBLIC HEARINGS BY THE DEPARTMENTAL COMMITTEE ON
ENVIRONMENT, FORESTRY AND MINING ON THE MINING
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 5l OF soes) AND
THE GOLD PROCESSING BILL (NATIONAL ASSEMBLY BILL 46 OF c,oes

The Departmental Committee on Environment, Forestly and Mining is mandated under
Standing Order 2 t6 (s) (c) to, among others, "shrdy and revieuL all legislation refen'ed tn it'.

Pursuant to the provisions of Standing Oldel t2z (t), the Mining (Amendment) Bill (National
Assembly Bill No. 5 I of 9023) and the Gold Processing Bill (National Assembly Bill No. ao of
2093) were read a First time and comrnitted to the Depaltmental Cornmittee on Iinvilonment,
Folestly and Mining for considelation and theleafter l'epot't to the House.

The Mining (Amendnrent) Bill (National Assembly Bill No. 51 of 2023) seel(s to amend the
Mining Act No. l2 of 20l6 in oldel to provide for sepalate implementation of the three liey
functions in the Act: policy folmulation, administlative and dispute resolution functions; and

The Gold Plocessing Bill (National Assembly Bill No. 4'6 of 2023) seelts to plovide fol the
establishment, composition, functions and rnanagenrent of the Gold Plocessing Corporation;
provide fol application, cancellation and renewal ofa goid processing license; aud fol connected

Purposes.

Pursuant to Alticle I l8(1) (b) ofthe Constitution and Standing Older tzz(s) rvhich provides lor
public participation, the Committee resolved to hold public hearings in the counties of Kilifi
(Malindi), Tana River (Bura), Taita Taveta (Voi), Kwale, Migori (Nyatike), Kericho and
Kaltamega (Ikolomani) to collate the views and submissions of the public on the Bills on the
dates indicated in the attached schedule.

The purpose ofthis lettel is therefore, to request you to infolm the Chailperson, National Mining
Cooperation, the Chailperson, Minelal Rights Board, Directolate of Mines and the Regional
Mining ofticers ofthe scheduled public healings in their lespective aleas ofcovelage.



The oflicers lesponsible fol cooldination of these activities ale Ms. Hellen Ekadeli who may be
contacted on Tel. No. o7ssts999q ol email address: hellen.eliadeli@parliament.go.ke, Mr.
Hamdi Mohamed, Tel. No. o7q414eg7s or email address: hamdi.rnohamed@parlianient.go.lte.

For:

Yours

JEREMIAH \M. NDOMBI, MBS
F THE NATIONAL ASSEMBLY

Copy to:
Hon. Salim Mvurya, EGH,
Cabinet Secl.etary,

Ministry of Mining, Blue Economy and Maritime AIIair.s,
Wolks Building, Ngong Road,
P:O. Box 9ooo9-ooloo
NAIROBI.

Ms. Aurelia Rono
Plincipal Secretary for Palliamentary Affails
Office of the Prime Cabinet Secretaly
National Tleasury Building
NAI OBI

Hon. Joseph K. Lagat,
Chairpelson,
National Mining Colporation,
KWFT Centle, 9rd Floor, Kiambere - Masaba Road,
P.O. Box 115-OOIOO

NAIROBI.

The Chailperson,
Minelal Rights Boald,
Ministry of Mining, Blue Economy and Mar.itime Affairs,
Works Building, Ngong Road,
P.O. Box 90o09-oo IOO

NAIROBI
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Email: ps@mining.go.ke
Telephono: 020-2127 lil
Fax (020) 27J7659

,
@e

WORKS BUILDING
NCONC ROAD
P .O. Box 3m09-00100
}IAIROBI

n
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drt 4
MINISTRY OF MINING, BLUE ECONOMY AND MARITIME AFFAIRS

STATE DEPARTMENT FOR M!NING
OFFICE OF THE PRINCIPAT SECRETARY

'r A' ()l'li\ t. r\),|l l', \.'l I ll-\

Ref: MIBEMA lLEG /3 /7 /23 Dote: 7th November, 2023

Mr. Somuel Njoroge
Clerk of the Notionol Assembly
Office of the Clerk
Moin Pqdioment Buildings
P.O Box 41842-00100
NAIROBI

0 I Nrry Z0Z3

Deor

RE: SUBMISSION OF MEMORANDA ON THE GOID PROCESSING BILI
(NATTONAL ASSEMBTy BtLL N0.46 OF 2023)

We refer to the invitotion for public porticipotion qnd submission of
Memorondo doted 201h Oclober 2023.

As you ore owore, the Ministry of Mining, Blue Economy ond Moritime
Affoirs through the Stote Deportment for Mining's mondote is to develop
ond implement the notionol mining policy, overqll supervision ond
regulolion of the sector, omong others. The Ministry drows its mondote
from the Mining Act, 2016 where the Cobinet Secretory is responsible for
the generol odministrotion of the Act ond the Constitution of Kenyo.

We hove gone through the proposed Gold Processing Bill ond wish to
present our memorondo through the following commenls ond ottoched
Motrix;
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I . A detoiled review of the proposed Bill reveols o selective replicotion

of the provisions of the Mining Act. The Gold Processing Bill ond the

gold licensing procedures proposed to be estoblished under the Bill

oppeor to borrow the functions of the existing mining insiitutions

selectively. Enclosed
herewith, pleose find o molrix cross-referencing proposed

provlsions of the Bill ond similor existing provisions of ihe Act. (Encls).

2. Ihe Bill estoblishes the corporotion os o regulotor ond on industry

ployerotthesometime.TheCorporotionismondotedtocollect,
somple, purify, smelt, fobricote, homogenize, register, monitor, ond

lronsport gold or products of gold. The Corporotion is olso supposed

to regulote notionol stondords for operoting gold refineries ond

loborotories ond to regisier ond license gold refineries ond

loboroiories. Estoblishing the Corporotion os o regulotor ond o
ployer|nthegoldprocessingindustrywouldresultinoconflictof
interesi ond unfoir competition between the corporotion ond other

independent deolers.

3. Codostre/Exclusivity- The Mining Act estoblishes ihe online Mining

codostre which efficiently hondles the opplicotion ond processing

of minerol rights, ensuring the exclusivily of the oreos opplied for'

Monoging specific minerols outside this system could result in

overlopping opplicotions ond leod to disputes'

4. Further, minerols frequently exist in combinotion with other minerols,

ond it is oflen improcticol to isolote one without the presence of
the others. Licensing o single specific minerol to the exclusion of oll

others is generolly unfeosible. Minerol occurrences ossocioting gold

ond some minerols such os copper hove been discovered in mony

commerciolly vioble ores. At one end of the spectrum is the
predominonlly copper or other ossocioted minerol ore' which
contoins levets of gold minerolizotion. lt would be uneconomic to
explore ond mine/exploit only gold conient in such on ore'
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o) The Cobinet Secrelory is empowered by section I6 of the Mining
Act to declore some minerols os strotegic, which gives the stote the
right of pre-emption. The Mining (Strotegic Minerols) Regulotions
provide the process for the declorotion of strotegic minerols. The
Mining Act therefore olreody offers on olternotive opprooch for the
monogement of speciolized minerol resources. This is ochieved by
designoting such minerols os "strotegic minerols" ond entrusting
iheir monogemenl to the Notionol Mining Corporotion.

5. The Bill does not propose ony consequentiol omendments except
to exclude the processing of gold from the Mining Act. lf the Bill is

enocted, there would be two conflicting octs of Porlioment
reguloting the processing of gold. There would be no clority os to
which oct of Porlioment regulotes the processing of Gold.

5. lt is ihis Ministry's considered view thot enocting seporote Acts for
different minerols notwithstonding the existence of the Mining Act
would not be in keeping with estoblished legislotive principles. ln
oddition, the implementotion, monitoring, ond evoluotion of
seporote legislotion would become slrenuous ond confusing for
stokeholders. There would olso be o significont finonciol impoct of
duplicoiing public entilies ond the investment in the sector will be
offected due to o diversity of similor legol regimes.

ln conclusion, the Ministry hos been progressively reviewing the Mining
Act ond come up with o droft Mining (Amendment) Bill thot seeks lo
introduce volue oddition of oll minerols. Porogroph 47 of the omendment
Bill (ottoched) provides for the processing ond beneficiotion of minerols
subject to conditions thot include the ovoilobility of processing ond
beneficiotion focilities. The Ministry is in the process of developing lhe
Kokomego Gold refinery omong other volue oddition plonts for different
minerols which will greotly benefit miners once ihe omendment bill is

possed into low.

The Ministry therefore proys thot the Gold Processing Bill hoving been
token into considerotion by the Mining (Amendment) Bill, 2023 be
withdrown lo ensure thot the Mining Act continues to be the only
overorching stotute for the developmenl of oll minerols in Kenyo.
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Your continued support is opprecioled.

Yor{}€ slnuwLy

#
Ellohffionsl
PRINGI'AI SECRETARY

Copy lo: Hon. Sollm Mvuryo, EGH
Cobinet Secrelory
Ministry of Mining, Blue Economy ond Modtime Affoirs
NAIROBI
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Paq.. l2

S/No. Secllon ol
lhe Gold
Processlng
8i1,2023

Provislon of lhe
Gold Processlng
81t.2023

Seclion of
lhe Mlning
Act. 20'16

Exlsllng Comporoble
Provlslon of lhe Mlnlng
Act,20l6

COMMENTS AND RECOMMENDATIONS

Long title AN ACT of
Porlioment to
provide for lhe
esloblishmenl
composition
f unclrons ond
monogemenl
of the Gold
Processrng

Corporolion;
provrde for the
opplrcotron
concellolion
ond
renewol of o
gold processrng

Ircense; ond for
connected
purposes

Long trtle AN ACI of Porlioment to give
ef f ect lo Artrcles 60, 62 (l ) (f ),

66 (2), 69 ond 7l of the
Conslrf ulron n so f or os lhey
opply lo minerols: proude for
prospechng, mnng,
processing, refinng,
treolment, tronsport ond ony
deo/lngs tn mtnerols ond for
relored purposes

Section 2 of lhe Mrnrng Acl provides thol
lhe Act sholl opply lo the minerols specified
rn the Frrst Schedule. Gold rs clossified os o
mrnerol in the Frrsl Schedule. The Mrnrng Acl
lherefore regulotes ony deolings rn gold
rncludrng the prospectrng. exlroctron,
refrnrng ond treotrng of gold. Ihe Bill seeks

lo regulole deohngs rn gold by regulotrng
the collec|ng, punfying. smeltrng.
fobncolrng, homogenizrng. somplrng.
regrsterrng, monrlorrng ond tronsporting of
gold or producls of gold whrch rs srmply on
overlop of funclrons. ll does not oddress
ony new proposols

2 2

lnlerpreto tro
n

"Gold
processrng"

rgold processrng'

meons
collecting,
punfyrng

smeltrng,
fobncolrng,

4 AN ACI of Porlnmenl to Eve
effecl lo Arlrcles 60, 62 (1)(t).

66 (2), 69 ond 7l of the
Constilutron n so for os lhey
opply lo mtnerols: prowde f or
prospecttng, mtnng,
process/ng, refrnng,
treolmenl, tronsport ond ony

The processrng of gold hos olreody been
provrded for under the long trlle of lhe
Minrng Acl ond rn lhe defrnrlion of mrnerol
deolrng whrch includes, polrshrng.

processrng, refrnrng ond treotrng mrnerols.

Gold is lrsied os o mrnerol under the first

schedule of lhe Mrnrng Act ond the

t



Page l3

homogenizing
sompling
registering,
moniloring ond
lronsporting ol
gold or producis
of gold:

deo/ings in minero/s ond f or
reloled purposes.

Seclion 2 of the Acl defines
minerol deolings os follows-

" minerol deolings " meons-

lo) buying minerols;

IbJ selling minerols;

(c) bodering minerols;

(d) deposiling or recetvtng
minerols os

security; or
o pledge or

le) cutting, polishrng,
orocessing, refining ond
treoting minerols;

provisions of the Mining Act therefore
opply to it.

The Bill therefore does nol therefore
introduce ony new or unique provisions for
the processing of gold which hos not
olreody been provided for in low.

I



he Mrning Act hos olreody provrded for th
egol ond rnshtufionol fromework for th
icensing ond processing of oll minerol
ncludrng gold.

he mondole to rssue lrcences ond permils i

xercrsed by the Cobrnel Secretory throug
he odvrce of the Mrnerol Rights Boord I

ddihon. lhe rmplementoiion; monrtonng.

nd evoluotron of seporote legislotion woul
ecome strenuous ond confusrng fo
tokeholders. There would olso be significon
noncrol rmpocl of dupfucotrng publrc enli|e
nd lhe investment rn the seclor wrll b
ffecled due to on ossortmenl of srmilor lego

lf we hove two porollel enltres for exclusrv

hcensrng rt wrll result rn oreo overlops o
rssued [cence/permrts, drsputes, loss o
government revenue, disorgonizotron tn the
seclor ond mrnerol smuggling.

Ihe Drrector of Mrnes ond Drrector of
Geologicol Survey ore seporotely
responsrble for the regulohon, collecltng.
purifyrng, smeltrng, fobrrcoting,
homogenrzrng, somphng, regrstenng,

monrlorrng ond tronsportrng of minerols ond
mrnerol products rncludrng gold ond gold'

egrmes

Section
30

Sectron
22

Long
Irtle

AN ACI of Porlnment to gtve
effecl fo
Artcles 60, 62 lt)(f), 66 (2), 69
ond 7l of the Constitution in so

f or os lhey opply to minerols;
prowde for prospectng. mining.
processing, refinng, treotment,
tronsport ond ony deoirngs tn

minero/s ond f or reloted
purposes

lhe Cobrnet Secrefory on lh

22. (l) There ,s estob/rshed lhe
Notiono/ Mrning Eslobirshment of
Norronoi Mtnng Corporohon,
whrch sho/l be lhe rnveslmenl
orm of the Corporolon. nolonol
government n respecl ot
minerols

30 (l) There ,s o Minero/ Rrghrs

Boord whtch rs mondoled to

odvrse ond gtve

recommendottons, in wrfing, ta

gront, re1ectrcn. retenhon,
renewol, suspension, revocohon,
vonolpn, ossrgnmen/, trodng,
tendenng, or tronsfer of Mnerol
Rrghts Agreemenls

3

Oblectrves 3 The obyecl of
this Acl rs lo -(o) estoblrsh o
legol fromework
for collectrng,
punfyrng.

smelling,
fobncotrng,
homogenrzrng,
so mpling,
regrstenng,
moniloflng ond
tronsporlrng
of gold or
products of
gold;
(b) provrde for
lrcensrng of
explorotron ond
explorlolion of
gold ; ond
(c) eslobhsh on
instrlutronol
fromework for
collectrng,
purifyrng,

smellrng,
fobncotrng,
homogenrzng,
som plrng,



registering,
monitoring
tronsporling
of gold
products
gold

ond

or
of

section
20

20. provides fhe funcfions of the
director of mines which inc/udes
exercising regulotory
odministrotion ond supervision
over oll prospecting. mining,
processing, ref ining ond
treotment operotions. rronspor,
ond ony deo/ings in minerols,
including import ond export ot
minero/s;

producls.

4(l)
Guiding
principl

4. (l) The

Corporoiion
sholl operole
subject lo the
Guiding
principles.
ond lhe
Siondords Act
when perf orming
funclions or
exercising
powers under
lhis Acl -

(2) This Aci sholl
prevoil in the
cose of ony
inconsislency
between this

Act ond ony

Seclion I 2 Ihe Cobinef Secrefory, the
Principol
Secretory ond ony person

odminislenng lhis Act sholl be
guided by lhe vo/ues ond
princip/es enshrined in lhe
Consrituiion ond in porliculor
Articles 10. 66 (2). 201

(c) ond (d). ond 232 of the
Consrilution ond lhe princip/es

of /eodership ond integrity set
out under Chopter Six of lhe
Constiluiion.

Ihis seclion of lhe proposed bill is ombiguous
since whot is oullined os guiding principles in

the odministrolion of the proposed bill ore nol
reolly guiding principles which should be
oullined os per the Constitution of Kenyo,
2010.

Clouse 4{2) controdicts clouse 4 (1) of the Bill

by providing thot the Gold Processing Acl
sholl prevoil in cose of ony inconsislency
between lhe Acl ond ony olher legislolion
on the collecling, purifying, smelting,
fobricoiing, homogenizing, sompling.
registering, moniloring ond tronsporling ol
gold or producls of gold. lf the Bill is

enocled, there would be two octs ol
Porlioment reguloting the processing of gold.



olher
legrsloiron,
on lhe motters
reloting lo
collectrng.
purifyrng,

smelling.
fobncoling.
homogenrzrng,
somPlrng.
regrstenng,
monitoring ond
lronsportrng of
gold or
producis of
gold

s(t )

Explorolr
on ond
exploriot
ion

5. ( l) A person

rholl nol engoge
n the
explorotron ond
explorlolion,
cpero|ons of
gold wrthoul
cbtornrng o
permlt rn

cccordo nce
wrth the Acl .

12) A person

who wrshes io
undertoke

Sectron 21

Sectron 32

Secion 2 I of the Mnng Act
orovrdes the funclrons of
geologtcol suNey whtch
inc/udes providtng supporl fo
the Director of Mrnes n relolion
to exercrsing regulotory
odmn$trolion ond superv,s,on
over o/l prospectng ond mrnng
operolrons

The f ollowrng /rcences ond
permils moy be gronted tor o
mtnerol nght under fh,s Acl to

here two outhonires rssue |cences over lh
ome oreo ond the hcences ore exclusrve, r

rll leod to conf lict between the lrcensed
ntriies.

urther lhe Mrning Act provrdes for on Onlin
rnrng system/codostre thot rs desrgned t

ssue exclusrve hcences/permrts wrlhou
reotrng overlops on oreos. Thrs rs due 1o lhe
oct thol mrnerols frequently exrst ln

ombrnotron wrth other mrnerols, ond rt rs

ften rmproctrcol to rsolote one wrlhoul the
resence of the others Licensrng o srngle
pecrfrc minerol to lhe exclusron of oll others rs

enerolly unfeosrble. For exomple Mrnerol



exploroiion ond
exploitotion of
gold sholl opply
1o the Cobinei
Secrelory for
o permit for lhe
explorotion ond
exploitolion
operotions of
gold.
(3) An
opplicotion
under this

seclion sholl be
done i n

lhe prescribed
form os sholl be
specified in the
Regulolions.
(4) A person who
engoges in

exploroiion ond
exploitotion of
gold withoul o
permil commils
on offence
ond sholl upon
conviclion be
lioble to fine
not exceeding
1en million
shillings or to

Seclion 223

outhorize o minerol righl holder
lo engoge in- /o/ /orge scole
operolions which sho// include

o reconnoissonce licence;
o prospecting ,icence;
o retenlion licence;
o mining licence; or
(b) smo// sco/e operotions.
which sholl include -

o prospecling permit
or o mining permil.

Ihe Cobinel Secretory moy
moke Regulofions necessory or
convenient f or the proper
regulotions odministrotion ond
implementolion of the Mining
Act.

occurrences ossocioting gold ond some
minerols such os copper hove been
discovered in mony commerciolly vioble ores.

Ihe Direclor of Geologicol Survey ond
Direclorote of Mines in the ocl hove the
f unction of exercising regulolory
odministrotion ond supervision over oll
prospecting ond mining operotions ond the
technicol copociiy to enforce lhe some;

Furiher, lhe Minislry lhrough the Cobinet
Secreiory hos since developed the Mining
(Licence ond Permit) Regulotions, 2017 which
hos subslontive provisions for the issuonce of
permits ond licenses for minerols including
gold.



imprisonmeni
for o term not
exceeding ien
yeo6, or lo
both.
(5) The Cobinet
Secretory moy ,

in consultotion
with
the
Corporotion,
moke
regulotions for
the betier
corrying
into effect the
provisions of lhis

section.
6(l ) Estoblishmenl of

Gold Processing
Corporotion

Section
2211)

Ihere is estoblished the Notionol
Mining Corporotion, which sholl
be lhe inveslment orm of lhe
notionol government in respect
of minero/s.

The Notionol Mining Corporotion wos
estoblished 1o perform lhe functions thot
the proposed Gold Processing
Corporotion seeks to corry out, such os

explorotion. exploitotion, deoling ond
processing of gold ond other minerols.

The estoblishment of two corporotions
corrying out the some funciions only seeks

to creote on overlop ond opens up the
sector to onyone who wishes lo develop
stotutes for the processing of oll oiher
minerols hence creoting confusion ond
over regulotion of the sector.

o



7 to27 Functions ond
structure of
Gold
Processing
Corporolion

r2(r),
17(r).
1712),

20,2l
ond 30

12. ll) The Cobinel Secrelory shol/

be responsible f or the generol
administrotion of the Mining Act.
17. (1 ) There ls esiob/ished-
(o) lhe Diectorote of Mines:

cnd
(b) the Directorote of
Geo/ogico/ Survey.

20. (l) The Direclor of Mines sholl,
through the Principol Secrelory
be responsib/e lo lhe Cobinel
Secrelory for -
(o) the doy to doy operotion
of the Directorofe ofMines;
(b) promoting lhe effecfive ond
efficient monogemenl ond lhe
developmenl of minerol
resources, ond lhe mining sector;
(c) exercising regulotory
odminislrolion ond supervision
over oll prospecling. mining.
processing, refining ond treotmenl
operofions, tronsport ond ony
deolings in minerols, including
imporl ond export of minerols:

Ihe Cobinet Secreiory under lhe Mining
Act is lhe odminislrotor of ihe ocl.

Further, the Mining Act provides
forlestoblishes lhe offices of lhe Cobinei
Secretory, Directorote of Geologicol
Survey {on explorotion), Directorote of
Mines. (which reguloles mining ond
reloled oclivities) ond the Minerol Rights

Boord. which odvises the Cobinet
Secrelory on licensing of oll minerols
including gold.

Ihe Bill estoblishes lhe Corporotion os o
regulotor ond on industry ployer ot the
some time. The Corporotion is mondoled
lo collecl, somple, purify, smelt, fobricote,
homogenize, register, monitor ond
tronsport gold or products of gold. The

Corporotion is olso supposed lo regulole
notionol slondords for operoting gold
refineries ond loborotories ond to regisler
ond license gold refineries ond
loborotories. Estoblishing lhe Corporoiion
os o regulotor ond o ployer in the gold
processing industry would result in conflicl



(l ) The Drector of Geologtcol
Survey sho//,

through lhe Prinapol Secrelory,
be responsib/e to fhe Cobinel
Secretory for -
(o) the doy to doy operotion
of ,he Drectorote of
Geo/ogicoi Survey;

(b) providing geoscience
experlrse ond dofo lo the
governmenl on oll motters reloted
lo geology ond the developmenl
of mrnerols:

(h) promotng privote secro
rnlerest ond rnvestmenf in mtnera
explorohon by provtdng
geologtcol inf ormotton on(
seryrces lo prospecltve inveslors,

30. (l ) There ,s esfob,,shed o
Minerol R,ghls Boord.

3l (1) The funclions ot the Mnerol
Rrghls Eoord sho/i be lo odvise
ond Eve recommendotrons, ,n

wnltng, to lhe Cobinet Secretory
on-
(o) lhe gront, rejechon, retenfron,
renewol, suspens,on, revocoton,
voriohon, osslgnmenl, trodng,
tendenng, or tronsf er of Mtnerol
Rrghts Agreemenls;

of rnlerest ond unfoir competilion between
lhe corporoiron ond other rndependent
deolers



22,241o 27

Mining
(Noiionol
Mining
Corporoti
on)
Regulotion
s,2017

22. (l) There is estob/ished lhe
Noliono/ Mining
Corporotion, which shoi/ be lhe
inveslmenl orm of the
notionol government in respecl
of minerols.
24. Ihe funclions of ihe
Corporotion shol/ be to -(o) engoge in minerol
prospecting ond mining; ond
ony olher reloted oclivifies;
(b/ invest on beholf of lhe
nolionoi governmenl:
(c) ocquie by ogreemenl or
hold inleresls in ony
undertoking, en terprise or projecl
ossocioled wilh
lhe exp,orolion, prospecling ond
mining;
(d) ocquie shores or inleresf in

ony ftm, compony or
other body of persons, whether
corporote or
unincorporoted which is

engoged in the mining,
prospecling. refining, groding,
producing, cutting,
processing. buying, selling ot
morketing of
minerols: ond
(e) corry on its business,

operolions ond octivifies

Estoblishes the Notionol Mining
Corporotion which is the
investment/commerciol orm of the
government for minerols, including
gold.

The Nolionol Mining Corporotion is

structured ond empowered in similor
lerms wiih the Gold Processing

Corporotion wilh ottendont regulotions
to support the funclions of the Notionol
Mining Corporoiion ond well equipped
to perform the functions.

Furlher, ihe Mining Act hos subsidiory
legislotion including lhe Mining (Notionol
Mining Corporotion) Regulolions, 2017
which provides for lhe functions, slructure,
governonce, finonces of the Notionol
Mining Corporotion.

The Gold Processing Corporotion does not
introduce new functions which lhe
Notionol Mining Corporotion does not
olreody underioke.



whether os o pnnctpol ogent,
controclor or
olherwrse. ond either olone or in
coniunction wilh
ony other persons, flrms or bodres
corporote.
27. The Cobinel Secrelory sho/i

moke Regu/ofrons
generolly tor purpose of the
operotrcnolizotpn of lhe
Corporotion



8 28 to 42 Gold
licensing

Porls Vl

to XV

Sections
32to
224

Regulolio
ns under
the
Mining
Act

12. (l) The Cobinet Secrelory sholl
be responsible for the generol
odministrotion of this Aci.
32(3) The following licences ond
permils moy be
gronted for o minerol righl under
this Act io oulhorise o
minerol righl holder lo engoge in-
(o) lorge scole operotions which
sholl include -
(i) o reconnoissonce licence;
(ii) o prospeciing licence;
(iii) o reienlion licence;
(iv) o mining licence; or
(b) smoll scole operotions, which
sholl include -
(i) o prospecting permil; or
(ii) o mining permit.

33. (l ) A person sholl moke on
opplicotion for o
minerol right in the prescribed
monner to the Cobinel
Secretory.
(2) The Cobinet Secretory sholl, on
lhe
recommendotion of the Minerol
Rights Boord, opprove or

reject on opplicoiion-
(o) within ninety doys in the cose of
on opplicotion for
prospecting licence or

The Mining Act ond ils Regulotions hove
exiensively provided for the licensing of
explorolion, mining, processing ond refining for
oll minerols. including gold.

The Gold Processing Bill hos not provided for (or

sufficienlly provided) for severol oreos of lhe
regulotion of gold such os: Cotegories of
minerol righls.

z Feedbock on siotus of opplicotions
excepi mining leose.

/ Minerol right opplicolions.
r' Fotm of minerol right.
r' Minerol rights in excluded ond

restricled oreos.
r' Minerol rights on privote lond.
/ Minerol rights on community lond.
r' Consent or otherwise.
r' Compulsory ocquisition of lond f or

prospecling ond mining.
/ Tendering for minerol rights.
/ Conditions ottoching to minerol rights.
/ Directions concerning good mining

prociice.
/ Minerol righls to be exercised

reosonobly ond responsibly.
; Registered oddress.
r' Employmenl ond troining of

Kenyons.
/ Preference in employmeni.
r' Governmenl porticipoiion in mining

licence.
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t
otherwise thon in occordonce
wilh subsection (l).
,l59. (l) A person sholl not engoge
in minerol deolings. eilher os
principol or ogent, except wiih ond
in occordonce with o minerol
deoler's licence or o minerol
deoler's permit.

(2) Notwithslonding subseclion (l),
the holder of o minerol right moy
deol in minerols lowfully ocquired in
occordonce wilh the terms ond
condilions of lhe minerol right.

I 60. (l ) An opplicolion for o
minerol deoler's licence sholl be
mode 1o the Cobinei Secrelory in

lhe prescribed form ond sholl be
occomponied by the prescribed
fee.
(2) An opplicolion mode under
subsection (l ) sholl be
occomponied by evidence
sufficient lo show thot the
oppliconl is in possession of, or
commonds, either sufficient
knowledge, experience, or working
copilol lo ensure thot lhe
oppliconl con corry on the
business lhot would be permitted
under lhe licence.

5. Ihe Mining (Mine Support Service)
Regulotions, 201 /

The Mining (Nolionol Mining Corporotion)

The Mining (Reporting of Mining on
inerol Reloted Activities) Regulolions, 201 7

Ihe Mining (Stole Porticipotion) Regulotions,

The Mining (Aword of Minerol Righls b

10. The Mining (Use of Assets) Regulotions. 20lZ
1 1. The Mining (Sirotegic Minerols) Regulotions

12. The Mining (Use of Locol Goods on
ervices) Regulotions, 201 7

13. The Mining (Work Progroms ond Explorotio
Reports) Regulotions, 201 7

14. The Mining {Community Minerol Royolt
horing) Regulotions. 2023 (Drof t)

The Mining (Minerol Royolty Shoring)

l7

Regulolions, 201 7

7

ender) Regulotions, 201 Z

17

l5
eguloiions. 2023 (Droft)
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Amendment
of Seciion
of No
t2 of 2O16

Sove lo lhe extent provided The bill seeks to exclude mrnerols from the
or rn thrs Acf, thrs Act sholl not rning Act lrke petroleum ond hydrocorbon
pply to motlers relotrng to
elroleum ond
ydrocorbon goses.

oses. lt should be noled thol Petroleum ond
ydrocorbon goses berng energy mrnerols were
esl frtted 1o be odmrnrstered under lhe

Pelroleum Acl ond Energy Act whrch ore
mplemented by the Mrnrslry of Energy ond
etroleum. Energy for o notron hos o security
ignificonce which connot be understoted due
o rts role rn industrrolrzo|on. However, there's no
ustrficohon os to why gold should be rsoloted
rom other mrnerols in rt rs odminrstrotron srnce rf

he lustifrco|on rs lhe volue of gold lhere ore
ther mrnerols whrch ore of hrgher volue ond
rgnrfrconce 'thon gold

urlher. the Minrng Act ollows the Cobrne't
ecretory lhrough requrslte provrsrons to declore
ome mrnerols os slrolegrc. The Mrnrng Act
hrough the Minrng (Strotegrc Mrnerols)

egulolrons provrded follhe procedure ond
onner of deoling wrlh slrotegrc mrnerols

ecenlly l4 mrnerols were declored os slrotegrc
nd the stote hos o nght of pre-emphon in

hose mrnerols. There rs no lushfrcotron or reoson
hy gold to lhe exclusron of oll other mrnerols

hould be odmrnrs'tered rn rsoloiron

he S'toie Deportment's proyer therefore rs lhot
old should be reioined ond odminrstered
nder the Mrnrng Act
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MEMORANDA ON 'fHF] GOI,D PROCESSING BILL (NATIONAI, ASSEMBLY
BILL NO 46 OF'zoz3)

Reference is made to thc call for submission of nremoranda on the Gold Processing Bill zoz3,
(National Assembly Bill No 46 Of zoz3).

The National Gender and Equality' Commission (NGEC) is a Constitutional Commission rt'ith
the mandate of promoting gender equalitl'and freedom from discrimination, for all persons
in Kenya, rvith a focus on Special Interest Groups (SIGs) lvho include ltomen, children,
Persons rvith Disabilities (PWDs), 1'outh, older members of societv and minoritl and
marginalized groups.

Section B (b) of the National Gendel antl Equzrlity Conrmission Act, No. t5 of zott mandatcs
the Conrmission to, 'monitor, Jacilitate urul uduise ort thc inte.ctn iut of the princiltles of
equality and freedont ft'otrt discrinirtaliort irt all national artd uttutly policies, lauts, artd
adrninistratiue requlatiorts it all ptrltlic uncl priuate in.slifution.s';

In line n'ith its mandate, thc, Conrmission presents to )'ou a memoranda anah'zittg the
proposed Bil[ and making proposals rvhere necessan'.

Yours sincerelr',

Paul Kuria, OGW
Ae. COMMISSION SE,CRI1TARY/ CI.]O

I^:PUIY
l 0. Bor ,t:

cLirt(
.".1: . n", ,0,

Dea r

1 I ,, ,,,
" Gender Equality and Non- Discrimination"



MEMORANDUM BY THE KENYA CHAMBER OF MINES ON TIIE MINING
AMENDMENT BILL 2023

o:trs u.pty zozr



BACKGROUND

The Kenya Chamber of Mines (KCM) is the main mining industry organization that represents the interests of miners, exploration companies,

mineral traders, suppliers, and professionals in Kenya; promoting the sustainable groMh of the industry for Kenya's economic transformation.
Formed in 2000, KCM is the principal advocate lobby body for mining industry stakeholders in Kenya. KCM participates in structurcd
engagements with the govemment, communicates major policies endorsed by its members and advocates and lobbies for the development of the
industry.

Enclosed in this document are the consolidated submissions from various industry stakeholders regarding the Mining (Amendment) Bill (National
Assembly Bill No. 5l of 2023), sponsored by Honorable David Gikaria" MP. This mernorandum aims to provide comprehensive insights into the
pmposed amendments to the Mining Act No. l2 of 2016 and the perspectives of industry stakeholders. Firstly, it is imperative to acknowledge and

commend all stakeholders who participated in the development ofthe amendment bill. Their contributions have been instrumental in shaping the
proposed changes to the legislative ffamework goveming the mining sector.

One of the primary concems highlighted by industry stakeholders is the concentration of powers within the Oflice of the Cabinet Secrctary, which
has led to delays in various regulatory and licensing processes. The extensive responsibilities entrusted to the Cabinet Secretary have hindercd the

expeditious implementation of key policies and regulations essential for the efficient functioning ofthe mining sector. This single action has made

it impossible to have elficient roll out of the Mining Act 2016 and must be addressed if Kenya's mining sector is expected to contribute l07o to
Kenya's GDP. To address this issue, industry stakeholders unanimously support the establishment of the Mining Regulatory Authority (MI{A).
This is premised on the fact that transparency and accountability in resource governance works best when vested in institutions not political office
holders. The MRA will create confidence that will aftract investments in the sector buoyed by prcdictable and stable objective licensing.

Drawing inspiration from the successfirl regulatory model employed in the energy sector, where the Energy and Petroleum Regulatory Authority
(EPRA) oversees all aspects from exploration and licensing to production and export, stakeholdem advocate for a similar approach in the mining
sector. The MRA would assume the pivotal mle of administering the Mining Act and ensuring compliance by mineral rights holders with its

Page 1 of 16



provisions. Additionally, stakeholders propose that the MRA be empowered to handle dispurcq thereby intcgra.ting the functions of thc Mining
Rights Tribunal. This action will further enhance and stimulate investsnents as the MRT will offer a level playing ground.

In conclusion, the submissions provided herein reflect the collective stsnce of industry stakeholders on the proposcd amendments to thc Mining
Act. The establishment of the Mining Rcgulatory Authority is viewed as a crucial srcp towards enhancing regulatory efficiency and promoting
sustainable development within the mining sector, offering a window for Kenyan's to contribute to the growth of their motherland.

Thank you for considering these submissions. We rcmain committcd to actively engaging in constnrctive dialogue and cotlaboration towrrds the
advancement ofthe mining industry in our nation.

Yours Faithfully,

Dr. Kanyoro Patrick

Cheimen - Kenva Chrmber of Mlnes
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4 "community" means-
(a) a group ofpeople living around an

exploration and mining operations area; or
(b) a group ofpeople who may be displaced

from land intended for exploration and

mining operations;

b) in the definition of "community"
by inserting the following new
paragraph immediately aft er
paragraph (b)-
( c ) the people living in a sub-

county in which a mineral resource

is situated and are affected bY the

exploitation of such resources

It is not clear if the whole sub-county becomes

'the cornmunity', orjust those who are affected.

This will lead to arguments fiom those within a

subcounty who are not affected

Therefore define the community as 'the people

living in a ward in which a mineral resource is

situated'

Introduce those allected directly and indirectly

by the exploitation of such resources. The word

affected people can b€ affected differently, e.g

road corridors, dust emissions, etc

3l 31. A
(t) impose such sanctions and fines
not exceeding one hundred

thousand shillings per violation per

day for a maximum of thirtY daYsl

(m) impose such sanctions and civil
fines not exceeding five hundred

thousand shillings per violation
per day to secure comPliance with
orders issued under the I aw
relati to mi and

The indusEy proposes a penalty not exceeding

Ksh. 10,000 per day and this after granting the

miner at least 90 days formal notice to comply

31. A (n) take or remove, for
analysis, testing or for use in
evidence in connection with the

commission ofan offence under the

law relatin to mtnl Ies of

The sample shouldn't exceed Ksh.100,000, since

if it exceeds it attracts royalties.
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4 "artisanal mining" means traditional and
customary
mining operations using traditional or
customary ways and
means;

"artisanal mining permit" means a permit
issued under
section 95;

" artisanal mining" means mining
operations-
(a) that are carried out by a person,

groups or
cooperatives using mostly basic

equipment and

methods, without necessarily any

formal training;
(b) whose capital investment is not
more than one

million Kenya shillings; and

(c) where the vertical depth of
expltration or
excavation is up to thirty meters

deep,

" artisanal mining" means mining operations-
(a) that are carried out by a person, groups or
cooperatives using mostly basic equipment and

methods, without necessarily any formal training;
(b) Carried out by a citizen of Kenya;
(c) Carried out within Not more than 2 mining blocks
(d) Carried out within one's own or hired piece of
land and

(e) Has a production capacity ofNot more than 20

tones per how.

The issue is on the definition ofartisanal mining,
particularly on the basic education (not explicitly
defined) The basic education ofan artisanal

miner should be explicitly defined yet better still
1.1 sn18s it has no significant bearing on

capacity to mine.

Since cooperatives can access financing and have

large numbers of members the capital inveshnent

is too low. The capital investment should be

capped at at least KSh. l0M.
Remove basic equipment and rather use

equipment not exc€eding Kshs. lOM in total
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minerals or other substances from
any area where any mining
operations are being carried on .

lt (l) The functions of the Mineral fughts Board

shall be to advise and give recommendations,
in writing, to the Cabinet Secretary on-
(a) the grant, rejection, retention, renewal,

suspension, revocation, variation, assignment,

trading, tendering, or transfer of Mineral
Rights
Agreements;
(b) the areas suitable for small-scale and

artisanal mining;
(c) the areas where mining operations may be

excluded and restrictedt
(d) the declaration ofcertain minerals as

strategic minerals;
(e) cessation, suspension, or curtailrnent of
production in respect of mining licensesl

(f) fees, charges, and royalties payable for a
mineral right or mineral; and
(g) any matters which under this Act, are

required to be referred to the Mineral Rights

Board.
(2) The Mineral Rights Board may for the

purpose of facilitating the performance of its

functions establish such number of
committees to advise the Mineral Rights

Board on matters relating to mining and

minerals.

31. B
(g) one person has relevant
qualifications or experience in
mining. geology, geophysics, or
engineering, nominated by the

Council ofGovernors:

(h) two persons, not being public
officers. with professional
quali lications and. experience in
the mining industry, one

representing civil societY; and

One person has relevant qualification or
experience in Mining Engineering, mineral
processing Engineering & technologies,

metallurgy, Mineral law. mineral economies. or

any mineral-related field, nominated by the

Council ofGovernors

Two persons not being public oflicers,

representing Mining professionals/ National

Associetion of Miners, Private Sector(Kenya

Chamber of Mines)

Since this is an authority that seeks to regulate the

Mining sector both mining (extraction) and

dealings, and not exploration (non-extraction) as

in Geology, the membership should NOT be

restrictive
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3 l. B. 3.b)holds a degree from a

university, in geology. geophysics,
mining. engineering. economics,
business administration or law;

One person with relevant qualification or
experience in Mining Engineering, mineral
processing Engineering & technologies,
metallurgy. Mineral law, mineral economies or
any mineral-related field
Since this is an authority that seeks to regulate the
Mining sector both mining (extraction) and
dealings, and not exploration (non-extraction) as

in Geology, the membership should NOT be
restrictive

31. N c) three persons with
demonstrated competency in
mining including laud- energy.
mining. water and maritime: affairs.

The Mining Rights Tribunal should have a total
ofseven persons and should include:

o persons with demonstrated Competency
in mining and mineral technologies

o A religious leader
o At least one to be a female with equal

competencies
o Member of the Civil Society
o Private Sector Representative - Kenya

Chamber of Mines
31. R) (I) A person aggrieved by a

decision or order ofthe Tribunal
may, within fourteen days of such
decision or order, appeal against
such decision or order to the
High Court.

The time frame given to prefer an appeal is too
remote, appeal should be 30 days and not 14

days.

The decision ofthe high court is subject to an
appeal in the court ofappeal and its decision shall
be final.

31. T) l. The chairperson or other
Members of the Tribunal shall not
be liable To be sued in a civil court
for an act done or Omitted to be
done or ordered to be done by

The chairperson or other members of the tribunal
should be liable to be sued in a civil court for any
act done or omitted to be done; or the court may
also discharge them of their duties as members of
the tribunal
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Them in the discharge o

as Members of the Tribunal ,

whether or not Within the limits of
their jurrsdiction, Provided they. at

the time. in good faith, believed

themselves to have Jurisdiction to

do or order the act ComPlained of;
and no offer ofthe Tribunal Or

other person bound to execute the

lawful Warrants, orders or other

process ofthe Tribunal shall be

liabte to be sued in anY Court for
the execution of a warrant, order Or
process which he would have been

bound To execute if within the

juridiction of the tribunal

ftheir dury

2016.
Add v) A Processing license

Make regulations for processing, refining and

smeltinglimilar to Tanzania's Mining (Mineral

Perceived gaP for Processtng tn

Beneficiation

the Mining Act

lations 2018

32. 3 (a) large-scale operations

include -(i) a reconnaissance license;
(ii) a prospecting license;
(iii) a retention license;
(iv) a mining license; or

which shall32

It should be amended to include two classes of

fo

forma

s AntzenclanKenlsc ass vv
Lforleb o aebeshould lycran tzen ppglKenv
forandformbedcnthelnSEcenctl presngspepro

for aa licanKen anAfeebed v ppthe prescrl
the owlidehalS ngcli ense proprospectrn

a desnotrn

licensees.
l) The first

Section 72 ofthe PrinciPal Act is

amended by
deleting the words "Cabinet

Secretary" wherever they

appear and substituting therefor the

word " Authonty"

cant for a Prospecting licence

he following information to the

(a) the mineral or minerals in respect of which

the licence is sought;
(b) the area in respect of which the licence is

Cabinet Secretary

72.2. An appli
shall provide t

72
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(c) particulars ofthe proposed programme for
prospecting operations to be carried out under
the licence;
(d) details ofthe experience and financial
resources available to the applicant to be able
to conduct the prospecting operationsl
(e) a plan giving particulars ofthe proposals

by the applicant with respect 1o the
employment and training of Kenyan citizens:
and
(f) a plan giving particulars ofthe proposals
by the applicant with respect to the
procurement of local goods and services.

2) The next class oflicensees should be foreign
investors. Who must provide information from a)

- f) "or must be able to demonstrate the
expertise, experience and capacity to develop a

project and demonstable record ofgood
practices and/or acceptable reputation in the
jurisdictions in which they have done business."

72. (3) The Cabinet Secretary shall not grant a
prospecting licence unless he is satisfied
that-

Insert the words "to r foreign investor" after
"license" and before the word "unless"

74 The term ofa prospecting licence shall be
specified in the licence, and in any case shall
not exceed
three years.

License tenure should be clarified to indicate that
a license is issued for a term ofthree years and
can be extended twice, for a total ofnine years.

The initial term of a prospecting license is four
years, with an option to renew two additional
terms, at three years and two years respectively".
The rationale for this altemative is simply that the
first licensing period requires the most caution
and should thercfore provide the most time to
adequately assess the potential ofthe license.

Much of this initial period is consumed by
seeking, securing, and reviewing relevant data,
administrative and planning work.

Page 8 of 16



It is worth considering deleting this prov

providing clarity to ensure that investors

investment is Protected.
Neither the objective or implications of this

provision are clear. It does not clariff the

meaning of fully comP€nsated'

Should be clarified as to whether it is costs to-

date or the valuation ofthe overall project

because ofwhat has b€en spent to date?

rsron or
(4) ln the event ofchange

prospecting licence holder
mineral rights over the lice
fully compensated by the new land righs
holder.

of land rights, a

shall maintain
nce area unless

75

Deleting provisions (a) - (e). These are activ

best negotiated at the mining application stage

ities
77. (l ) The holder ofa ProsPecttng
shall-
(a) commence prospecting operations within

three
months of the grant of the proryecting licence

ora
period specified in the approved programme

for
prospecting oPeration:
(b) undenake prospecting operafions ln

accordance with the approved programme of
prospecting operations;

ic) ensure that the amount of work and

expenditure specified in the approved

programme of prospecting operations is

actually expended in the course of
undertaking prospecting operations within the

deadlines stipulated;
(d) comply with the terms and conditions of
the

licence
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environmental rehabilitation and restoration
plan;
(e) without any uffeasonable delay, notiS the
Cabinet Secretary ofthe discovery ofany
mineral deposit ofpotential commercial value
including mineral deposits for which the
holder ofthe licence was not authorised to
prospect;

77 (2) Where the expenditure specified in the
approved
programme for prospecting operations in sub-
section (l)
(c) is not expended during the t€fm ofa
prospecting
licence. it shall be paid 10 the ministry in a
manner as may be prescribed by Regulations
made under this Act.

Clause should be deleted to be consistent with the
previous recommended edits to the section. This
provision has the potential for abuse and does
nothing to funher the development ofa project.
Any issues in that regard can be addressed as a
pan ofthe reporting process and can be a
consideration at the point of license renewal(s)

78 A prospecting licence issued in accordance
with this Act shall include the following
information in addition to the information
referred to in section 72-
(a) an approved programme for prospecting
operations, including expenditure estimalesl
(b) an approved plan for the procurement of
local
goods and services;
(c) an approved plan to employ and train
citizens of Kenya; and
(d) an approved environmental impact
assessment report, a social heritage impact

At the exploration stage activities listed in (a) to
(d) should be "encouraged" and not required as a
part ofthe licensing process. These are elements
that should most definitely be included as a part
of the application and retention process for a
mining license
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assessment and environmen tal management

lan where uired.

Cabinet Secretary for
approved programme

form
amakemaeenccor af voh deThe pec tlngpros

thetobedcnlon n theacttewn presn app
thearn ndro a oapp

ons- for

The holder of a ProsPectlng
a written application in the prescribed form to

the Cabinei Secretary for approval to amend

the approved programme for prospecting

ations

licence may make80

Renegotiating the tenement size is best left to the

mining apPlication stage( I ) The holder ofa
apply to the Cabine
ofthe prosPecting I

prospecting licence may

t Secretary for the renewal

icence in resPect ofan
area ofland that forms part ofthe prospectlng

area.

8l

The two clauses 82 and 83 should

the terms for renewal were detailed earlier'

These provisions are in some cases redundant and

in other cases contradictory.

be deleted as
( l) An application for the re

prospecting licence shall be

(a) a report on the progress of thc prospecting

operations;
rhl a statement ofthe costs inctrtd in the

course of undertaking prospecting operations;

(c) particulars of the programme for
proipecting operations that the applicant

propo."a to autry out during the renewal

oeriod, including an estimate ofexpenditurel

id) a plan showing the area of land in respect

of which renewal is sought; and

(e) proofof submission and approval of
environmental audit repors relating to the

initial
application and the application for renewal, to

the National Environmental Managemenl

newsl of a

accompanied bY

Authori

82
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(2) Where an applicant does not provide a
plan in accordance with subsection (l) (d), the
Cabinet Secretary shall determine the area in
respect ofwhich renewal shall be ganted.
(3) The Cabinet Secretary shall only renew a
prospecting licence, where the applicant
demonstrates com liance with this Act

83 ( I ) The term for renewal ofa prospecting
licence
shall be specified in the licence and in any
case shall not
exceed three years.
(2) A prospecting licence shall not be
renewed for more than two times after the
initial ofthe licence

The two clauses 82 and 83 should be deleted as
the terms for renewal were detailed earlier.
These provisions are in some cases redundant and
in other cases contradictory.

85 85 L b) the deposit cannot be developed
immediately due to temporary adverse market
conditions, economic factors, technical
conshaints, or other factors beyond the
reasonable conlrol ofthe holder ofthe
licence.

Amend to insert at the end ofthe sentence, ..and

after all options to renew the license have been
exhausted."

94 94. (3) The Committee shall advise the
rcpresentative of the Director of Mines in the
granting, renewal or revocation ofartisanal
mining permits.

The Committee shall;
(l ) Collect, maintain and manage data on
minerals and mining activities at the county on
behalfof the national govemment
(2) issue, renew, modifu, suspend or revoke
artisanal and small scale permits for all
undenakings and activities in the mining sector at
the county
Industry proposes a National Forum for
Artisanal Minin Committees
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In order to avoid infringing into artisanal miner's

freedom ofchoice, artisanal miner should be free

to choose whether to remain artisanal or to

graduate to another level of mining. Number of
times for renewal to be indefinite

(l) A permit granted under this Act shall be

valid for a period tfuee years from the date of
issue and shall be renewable upon application
for one more term.

96

A holder ofartisanal and small scale permit may

mine, produce, process and dispose of mined

minerals in an effective and efhcient method.

Section 98 of the PrinciPa[ Act is

amended in subsection (2) bY

deleting the words " good mining
practices, health and safetY rules

and pay due regard to the protection

ofthe environment" and

substiruting therefore the w o r d s

good mining practices, international
best sandards, environment and

health and safety laws"

(l). A holder ofan artisanal permit may mine

and produce minerals in an effectivc and

eflicient method.
(2) The holder ofan artisanal permit shall

observe
good mining practices, health and safety rules

and pay due
regard to the protection ofthe environment.
(3) The Cabinet Secretary shall prescribe

Regulations for the protection, health and
ratlonsof artisanal min osafe

98

To provide more clarity to the clause, it should be

amended to state:
"The Cabinet Secretary [or whatever applicable

bodyl acknowledges the right of a licensee with

reconnaissance, prospecting, or retention license

as the entitled applicant for a mining license for

the land covered by those licenses "

Section 102 ofthe princiPal Act is

amended by deleting the words

"Cabinet Secretary" and

substituting therefore with the word
"Authority"

The Cabinet Secretary shall not grant a

mining
licence in respect of land which is the subject

of a prospecting licence, reconnaissance

licence. a retention licence or a mining
licence unless -
(a) the applicant is the holder of that licence;

or
(b) the applicant, with the consent ofthe
licence holder, is applying for a licence that

would permit the applicant to work a mine

dump or mine waste and tailings on the land

but not to undertake any other mining
o on on the land

t02
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103 103.(b) the applicant has adequate financial
resources, technical competence and mining
industry experience to carry out the proposed

programme of mining operations;

Section 103 of the principal Act is
amended by deleting the words "
Cabinet Secretary" and substituting
therefore with the word "Authority"

Delete "adequate financial resources". The
overwhelming majonty of mining projects are

financed with debt. Debt instruments can't be
negotiated, structured, and completed without the

mining license.

108 108.1. ( I ) The holder ofa mining licence
shall enjoy the exclusive right to carry out
mining operations in respect ofthe mineral or
mineral deposit specified in the licence within
the area specified subject to the provisions of
this
Act and the tcrms and conditions set out in the
licence.

There needs to be a clause in this paragraph that
protects the interest ofan investor that puts

millions ofdollars in a project and it's
determined there is a minable resource ofanother
sort. A clause along the following lines might be

inserted: "or an exclusive right to mine another
mineral found in the license zuea upon
application"

t09 The holder ofa mining licence shall-
(a) commence mining operations within six

monlhs ofthe gmnt ofthe licence, or as may

be specified in the approved program for
mining operations or in any relevant minerals

agreement;

Subclause (a) should be deleted. There are too

many contingent factors to lock in on this time

frame. At this stage, the incentive to mine are

considerable, substantial amounts of money have

been invested. Inveslors are applying significant

pressure to bring projects to completion.

l7 I 17. 2. (i) resolution ofdisputes through an

intemational
arbitration or a sole expert; and

74: Section I l7 ofthe Principal Act
is amended-

(b) in subsection (2) (i) by deleting

the words 'an intemational'

Industry stakeholders are ofthe view that

intemational arbitration may be the only way to

achieve a fair, unbiased hearing in the event of
dispute. Therefore. leave the clause as is.

122 The principal Act is amended by
inserting the following new section
immediately after section 122-

l22A (l ) A holder ofa mining
license to a large-scale operation

Substitute the words 'mining license to a large

scale operation' to prospecting license

The potential for coexistence primarily resides

within Prospecting licenses rather than mining
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licenses. Once a large-scale mining

granted, operators are R?ically less inclined to

entertain any form ofcoexistence with other

license is

operators

may sub-contract a segment ofa
block to a small-scale oPerator

upon notification to and aPProval

from the Authority

We propose that there should be at least one

meeting a month due to the serious bottlenecks to

licensing caused by the Mineral Rights Board

having insufficient meetings. There should be a

Rapid Results Initiative to facilitate review and

issuance of licenses.

l. ( l) The Board shall meet as

often as may be necessary for the

dispatch of its business but there

shall be at least four meetings of
the Board in any financial Year.

Third
Schedule

Additional Note:

mining sector in KenYa.

The Kenya chamber of Mines (KcM) notes w.ith concem that the Mining Amendment Bil[ (2o23) does not have provisions on how staff from

rhe various directorates at the stute oepartnent of Mining will transition to the Mineral Regulatory Authority' Their skills and expertise will be

key in the effective ana .mci.nt o-pJ-luons oiir," eutmiry. It will be critical to the Natio;al Assembly to make this provision as the success of

the mining sector will largely o"pJJ on tro* professional and effrcient the Authority will be. As industry, we persuade The National Assembly

to engage the staff at the Stut" n"p".t*.niof ii''Iining and obtain their inpuf for so as to have them own the proposed changes for a more vibrant
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Eon DrvI Gtrrtr,
Chirpcnon,
Dcprtmild Comittcc or Etrvlrcnmnt, Forcltry end Mhl4'
Thc Natlorel ArscmHy of the Repftllc of lGnyr.,
P.O. Bor 41&{2- lDlfl), NehoH 07n512021

4
I)crr Eon Gil<rdr,

D[.Nq{.gL20eI
Thc Kcnya Clnmbcr of Mirps, rcprcscrtirg stakcholdcrs in tlr mining industry, wishcs to
convey the concens of indusfy stakcholders rcgarding tlE proposcd Gold Processing

Bill(Natioml Assembly Bill No. 46 of 2023) sporsorcd by Hon. Benrard Shimli, MP.

While we aclcnwlcdge tre importame of rtgulatiry ttrc gold proccssirg scctor to cnsue
snvirorrnenEl susEinability and proper nrarugcnEnt of rcsoures, indrsty stakeholdcrs
bclicvc that lhc currcnt proposal rmy lead to ovcrregulation ard unrrccssary fragrrrtation of
rcgulatory fiamcworks within the mining indury.

The primary cotpern among idwry stakcholders is the potcrrial for overregulation of the
scctor. The proposcd bill seeks to establish 8 separatc regulaiory body, ttrc Gold Proccssing

Corporatior! !o oversce llE proccssilg of gold and nnnagr associatcd liccrsing proccdwes.

However, indwtry sokeholders question the rpcd for a standalorr regulatory body dedicated
solelyto gold processiry We bclicve 0rat maucrs related o gold proccssing can bc adeqrntcly
addresscd within the existing regulatory fanrwork governing 0rc miniq irdustry.

Furllrcrnnre, thc fimtiors orrlincd for ttp Gold Proccssirg Corporation in fr prcposed bill
ovcrlap with those of the Audbrity establistEd udcr Sectiors 30 and 3l of thc Mining Act.
Instcad of creating I separatc entity, we sugggst 0ut thc finctiorc of thc Gold Pr,occssing

Corporation bc vestcd in the existing regulatory adrority rmder the Mining Act This
corsolidation of regrrlatory frmtiors would steamlirrc prccesscs and avoid drplication of
efforts.

Amtlrr issrr of corrern is the separation of gold proccssing rcgulation from that of other
mirrcrals. Cold rntrrally cocxists with other clcnrnts in mirpral deposis, and mirrrs often
ercracl multiplc rEtals as by-prodws during the mining process. ln srph cases, it is urclear
which regulatory fianrwork would apply- thc Mining Act or thc proposed Gold Processing

Bill. This arbiguity could lead to confision ard irpffciencies in regulatory enforccnpnt.

In liglt oftrcse corrcns, industy stakcholders urge tE Conmiuce to reconsider the necessity
and inplicatiors of the proposed Gold hoccssing Bill. We bclieve that existing regulatory
Fanrworks urder thc Mining Act are srffciert to address concems r€lEt€d to gold processing

5rl Plol,loTrl \rrc
}l3rgfa{}{fr*f..rL

^\)

?ROT,IOIING MTNING TOR KENYAS ECONOMTC TS,4NSTOAMErION



\ t

and dnt fragmrration of rcgulatory bodics rnay hirdcr rathcr tran ficilitatc cffectivc ovcnight
of0r mining sector.

Thank pu for considcring orr conc€ms rcgarding this inportrnt lcgislative matler. Wc arc

conmiucd to collaboratiry wifi dp cormirec to cnsrre that ary proposcd lcgislation
prornt s sustainablc developnrnt and resporsiblc resorrce managern€rt intr miniry scctor.
Thc Kcnf,a Ctnmbcr of Mirrs is avai lable to providc finthcr irprn or clarif cation on this mater
ifrpeded.

Youn Frlthfully,

Dr. Petrhk lGryoro,

Cbirmen,

IGrye Chmber of Mine s

Cc: Clerk ofthe Netbml AsemHy

frOI.IOTIN6 MININq FOR KENYTT ECONOI'Irc TRdNSFORMETTON



LEGAL BRIEF ON STAXEHOLDER SUBMISSIONS

ANALYSIS OF PROPOSED AMENDMENTS AND MEMORANDA

THE G'OLD PROCESSING BILL 2023

NATIONAL ASSEMBLY BIr r s NO. ,16 OF m23 BY HON. BERNARD MASAxA SHINALI- MP

Clr{,USE PROVISION IN THE BILL STAXEHOLDER SUBMISSIONS JUSTTFTCATTON COMMITTEE
OBSERVATIONS/
RESOLUTION

I.ong Tidc AN ACT of Parliament to proride for the

estabJishment, composition, functioos and

management of the Gold Processing

Cotporation; application, cancellation aod

rene*'a.l of a processing licence; and for

connected purposes.

NATIONAL GENDER AND EQUALITY
COMMISSION (NGEC)

Propose to substirute the name "Colporation" with
"Authoriq'"

STATE DEPARTMENT FOR MINING

The Nlining Act, 20'16 long title prorides that the Act

uns enacted to provide for prospecting, mining
processing, re6ning, treatment, ranspon and any

dealinpp in minerals and for connected purposes.

To empo*'er the goveming structure uitlt
reg:latory powers over all aspects of gold

mining, processing and marketing.

The fining Act regulates arry dealings in

gold including the prospectin6 extracion,

refrning and reating of gold urd the Bill

creates an overlap of 6.nctions.

Clause
Interpretation

L 'gold processing" means collectin6

pudf ing smelting, fabricating,

homogenizing, sarnpling, tegtstering,

monitoring and transporting of gold or

products of gold

STATE DEPARTMENT FOR MINING

The Bill does not introduce any nerv or unique

prorisions for the processing ofgold u'hich has not

already been prorided for in las'.

The processing of gold has alread,v been

pror.ided for under the long title of the

i\tining Act and in the definition of "mineta.l

dealing" which includes, polishing,

processing, refiniog and treating minerals.

Clauec $Obiccte of
the Act

3. The object of this Act is te
(a) establish a legal framework for

collecting, purifving, smelting,

fabricathg homogenizing,

sampling regsrering, monitoring

STATE DEPARTMENT FOR MINING

The lrtining Act, 20'16 has alreadl prorided fot the legal

and institutional framervork for the l.icensing and

processing of all minerals indudrng gold.

The establishment of ,rnother parallel

entit) fo( erclusiye licensing will result in
area overlaps of issued licence/pemits,
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and transponing of gold or
produos ofgold;

(b) provide for licensing ofexploration
and exploitation ofgold; and

(C) establish an instirutional framework
for collecting purifi,'ing, smeltin6
fabricating homogenizing,

sampling registering monitoring
and transponing ofgold or
products of gold.

The mandate to issue licences and p€rmits is exercised

by the Cabinet Secretaq' through the advice of the

\tineral Rights Board in accordance lith section 30 of
the Mining Act, 2016.

The Dtector of NIines and Directot of Gcological

Survey are separately responsible for the regu.lation,

coUectin& pud6'ing, smelting, fabricating
homogenizing sampting, registedng, monitoring and

transporting of minerals and mineral products including
gold and gold products as per section 22 of the Llining
Act.

disputes, loss of gor.emment revenue,

disorganization in the sectot and mineral

smuggLng.

In additioq the implemen tationi
monitoring and evaluation of separate

legislation would become streouous and

confusing for stakeholders.

There would dso be signiEcant frnancial

irnpact of duplicating public entities and

the investment in the sector s/ill be

affected due to an assoltment of similar

lega.l regimes.

Clauae 4- Guidiag
prhciplcs

4. (1) The Corporation shall operate subject

to the provisions of thc Mining Act and the

Standards Act when performing funcdons

or exercising pos'ers under this Act.

(2) This Act shall prer-ail in the case of anr
inconsisteng' between this Act and any

other legislation, on the maners relating to
collecting purifoing, smelting, fabricaring
homogenizing, sampting registering,

monitoring and transporting of gold or
products ofgold.

STATE DEPARTMENT FOR MINING

The prorisions are ambiguous since what is outlined

as gurdhg principles are not guiding principles as per

the Constirution.

Further, Clause 4(2) cootradicts Clause 4(1) by

providing that the Gold Processing Act shall prer.ail

incase of anv inconsistency' between the Act and anr

other legislation.

The guiding principles and values under the
Nlining Act are enshrined in the

Constitution, particularly, Articles'10, 66(2),

201(c) ad (d) and 232.

If the Bill is enacted, there wou.ld be r*'o
con flicting Acts o f Parliament regulating the
processing ofgold.

Clauee 5-

Exploration
Exploit.tion

and

5. (1) A person shall not engage in rhe

exploration and exploitation operations of
gold u'ithout obtaining a permit in
accordance with this Act.
(2) A penon who wishes to undertake

cxploration and exploitation ofgold shall

app\' ro the Cabinet Secretaq for a permit

for the exploration and exploitation
operations ofgold.

NATIONAL GENDER AND EQUALITY
COMMISSION (NGEC)

There is need to create categories ofgold processors so

that conditions oflicenses in Part V and penalties var)'

depending on the category.

Also, de6ne the terms "small-scale" and "large-scale" in
the in terpretation section.

Clause 5 seems to address the

prospectors and not the small

prosPectors.

1".9"

scale
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(3) An application under this section sha.ll

be done in the prescribed form as shall be

speciEed in the Regu.lations.

(4) A person who engages in exploration

and exploitation ofgold without a permit

commits al offence and shall upon

conrictioo be liable to a 6ne not exceeding

ten million shillings or to imprisonment for

a term lot exceeding ten years, or to both.

(5) The Cabinet Secreta4' may, in

consultation *ith the Corporation, make

regulatioos for the bctter carry'ing into effect

the provisions of this section.

STATE DEPARTMENT FOR MINING

This will lead to conflict in issuance of licences betreen

the proposed entity and the Dtector of Geological

Suwel and Dtectorate of N{hes that are establ.ishcd

under the Nlioing Act, 2016, as the lafter have the

6.nctioo of exercising regulaton administration and

supenision over all prospecring and mining operarions

and the technica.l capacitv to enforce the same.

The Niining Act establishes the online

mining cadaster which ef6cientlv handles

the application and processing of mineral

rights, ensuring dre exclusititl of the areas

applied for. lanaging specific minerals

outside this s)'stem could resu.lt in
overlapping applications and lead to
disputes.

Further, minerals ftequentl,r' exist ur

combination with other minera.ls, and it is

often impractical to license a single speci6c

mineral to the exclusion of all others.

Further, the Nlinist4 through the Cabinet

Secretan has sioce deteloped the i\Iining

(I-icence and Permit) Regulatioos, 2017

shich has substantire provisions tbr the

issuance of permits and licenses for minerals

including gold.

Gauae
Eetabliehmcnt
Corporation

c
ofa

6 (l) There is established a corPoration to

be known as the Gold Processing

Corporation.

(2) The Corporatioo shall be a body

corporate nith perpenral succession and a

common sea.l and shall, in its corporate

name, be capable of-
(a) suhg and being sued;

ft) taking, purchasing o! otherwrse

acquiting, holding, charging and

disposing of movable and

immormble prope q;
(c) bonowing monev or making

investments;

(d) enteting into conracts; and

NATTONAL GENDER AND EQUAIITY
coMMrssroN (NGEC)

Propose to amend "Corporation" to "Authoriq'"

STATE DEPARTMENT FOR MINING

The Nationat Nlining Corpotation *zs established bt'

the tr{ining Act, 2016 to petform the 6$ctions that

the proposed Gold Processing

Corporatioo seeks to carrl' out, such as exploration,

exploitation, dealiog and processing of gold and orher

minerals

To empower the goveming structue with

regu.laton powers over all aspects of gold

mining processing and marketing.

The establishment of tv'o corporations

carg ing out tlre same functions only seeks

to create an overlap and opens up the sector

to anyone u'ho wishes to dwelop statutes

for the processing of all other minerals

hence creating confusion and over

regulation of the sector.
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(e) doing or performing all other
things or acts necessarv for the

proper performa.oce of its
firnctions under this Act, which

mav lawfrrlly be done or performed

by a body corporate.

Clauree 7 to 2? Funaione and gtructure of the Gold
Procceaing Corporation

STATE DEPARTMENT FOR MINING

The Bill establishes the Corporation as a regu.lator and an

industrv player at the sarDe time and this will result in
conflict of interest and unfat competitio[ between the

corporation and other independent dealers.

The C,old Processing Corporation does not
introduce new Iinctioos which the National

Mining Corporation does not already undertake.

The illining Act, 2016 pror.ides

for/establishes the offices of Directorate of
Geologjcal Sun'ey (on exploration),
Directoete of Nfines, (u'hich regulates

mining and rcJated actirities) and the
Ntineral Rights Board, which advises the
Cabinet Secteta4' on licensing of all

minerals, including gold.

The N{ining Act, 2016 also establ.ishes the
National Nlining Corporation u'hich is

structured and empowered in similar terms
as the Gold Ptocessing Corporation wirh
attendant regulatrons to suppon its

6rnctions.

Clauec &Functiona
of thc Corporation

The functions of the Corporation shall be-

(a) to collect, sanple, purift-, smelt,

fabricate, homogenize, sample, re$ster,

re6ne, monitor and transport gold or
ploducts ofgold;

(b) to develop, maintain and regulate

nationa.l standatds that comply with
intemational standrds for collecting,

sampling, puri$ing, smelting
fabricating, homogenizing, retinhg

NATIONAL GENDER AND EQUALIry
CoMMISSTON (NGEC)

Propose to delete clause 8(a) without replacement

Propose to insert a new palagraph ft) as follows-

(r) To regulate the frameuork for small scale gold

ProsPectors

The functions in sub-clause (a) sought to be

deleted are the responsibilities of the
stakeholders in the gold processing sector

and not the rcgulator.
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registerin& monitoring and tla$po.ting
of gold or products of gold;

(c) to uuioain a daabasc for collccting

sampling puri$in6 smelting

hbricathg homogenizing re6ning
rcgistedng .nonitoring and tnnsponing
of gold or ptoducts ofgold;

(Q to regulate natiood standards 6or

operating a gold re6nery';

(e) to facilitate intcmatiooal accreditatioo

for operating a gold rcEnery;

(f) to rcgulate rcgistration and licensing of
operatiog a gold rcEoery

(g) to regulate dre registration and licensing

of labontory that analys€s, tcats and

grades the propetics of gold for
purpo3cs of collecting sampling

puriryin& smelting fabricating,

homogenizing reEning registering

monioriog and transponing of gold or
ploducts of gold;

ft) to facilitate intcmational accreditatbn
for a laboratory that that andyses, tests

and grades the properties of gold for
purposcs of collecting sarnpliog

purifyin6 smclting hbricating
homogenizing re6ain6 registering

monitoting aod transponing of gold or
products ofgold;

@ to undertakc research on matters relzting

to goE and goH ptocessing including

collecting sampling, puti$in6 smelting,

fabricating homogenizing refining
rcgistcrin& monitoring and traasponing

ofgold ot ptoducts ofgold; and
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O to perform such othe! functions as may

Lre necessarl for the exercise ofits
powers and functions under this Act.

Clauec 11- Boad of
thc Corporation

1 1. (1) The rnanryement of the Colporation
shall vest in a Board u'hich sha.ll comprise

of-
(a) a chairperson appointed b,y the

President;

(b) the Principat Secreta4' tesponsible

for mining or a reprexntative

appoinred in writilrg
(c) the Principal Sccreta4' responsible

for Nationa.l Treasury or a

representative appointed in
*niting

(d) the Principal Secretaq' responsible

for lands or a representative

appointed in writing
(e) the Principal Secretaq' responsible

for mvirorunent or a

representative appointed in
*.itin5

(f) the Anomey Geoeral or a

lePresentative appoilted in
wlitrng;

(g) two persons, not being public

officers, appointed b) the Cabinet

Secretarl' representing persons

dea.liog tith matters relating to
processing ofgold in the pdvate

sector;

(h) one person with relerant

qualifications or experience in

matte$ relating to mining,

geolog, geophysics or

NATIONAL GENDER AND EQUALITY
coMMrssroN (NGEC)

Propose to amend the clause to insert new provisions

on-

a. appohtment to take into account the principle

ofgender balance and inclusion ofpersons with
disability

b. appointment of the members to be staggered ro

cnsure continuity of the Board business at a.ll

tirnes.

c. Appointrnent ofa Corporation Secretaq.

Ptopose to amend 1 1(f) by substiruting "Attomey-
General" with "a representative of sma.ll-scale

prosPectors"

To compll' with the principles in the

Nl*'ongozo code of go!.emance.

There needs to be r?lesentation of small-

scale prospectors in *te Boa-rd.
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engineering, nominated in wlting
b.v the Council of Gol'emors; and

(i) the Director General of the

Corporation, who shall be an ax

ofab member of the Board.

Clauac 12 - Vacation
of office

12. (1)A member of the Board othet than

ut ctoffcio aembe\ shall cease to be a

member of the Board if such person-

(a) is unable to perform rhe hrnctions

of the of6ce by reason of mental

or ph,r'sical infumiqv;

(b) t 
^aluagea 

u-t-pt;
(c) is conricted of a criminal offence

and sentenced to a term of
imprisonment of not less than six

months;

(d) is absent &om three consecutive

meetings of the Boud without

good cause;

(e) resigns in writing b1'a notice

addressed to the Cabinet Secleta4;

(f) di..; o'
(g) is removed in accordance with the

provisions of the Constitution.

NATIONAL GENDER AND EQUAIITY
coMMrssroN (NGEC)

Propose to delete Clause 12(1)(a) *ithout
replacemeot

The provision is preiudicial and

discriminatory to persons u.ith various

forms of disabilit-r and contra4'to the

provisions of the Convention orr the Rights

of Persons with Disabilities (CRPD) on

reasonable accommo<lation.

Clauee l'lt - Term of
office,

13. The Chairperson and members

appointed under section l0 ft) shall hold

of6ce for a term of five years rene*'able for

one huther term only.

NATIONAL GENDER AND EQUALITY
COMMISSION (NGEC)

Propose to amend the term from 6r'e yeats to three

\.ears

The proposed amendment is in lhe with the

trlwongozo code ofgovemance on the tenn

of Board Memberc.

Clauee 19 O)
Rcmoval of the

Dircctor-Gencraf

19 (1) The Board ma), remove the Director-

General from of6ce in accordance with the

terms and conditions of senice on grounds

of-

NATIONAL GENDER AND EQUALITY
COMMISSION (NGEC)

Propose to delete Clause 19(1) (a) without

replacemeot

The provision is pteiudicia.l and

discriminatory to persons with rzrious

forms of disabili8 and contrarl to the
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y' Preference for local products.

/ Assgnments, transfers, mortgage and trade of
mineral rights.

/ Preparationofreports.
/ Annual financial reports.

/ Power to require addirional ioformation.

/ Report b]'the Cabinet Secretatr'.

y' Prioriq of applications.
y' Treatment of applications.

y' Conditions for grant of minera.l rrghts for large

scale operations.

/ \fithdrarml of an appLication

Cl,ausc 49

Conrcquentid
Amandrncnt8

49. The Mining Act is amended by deleting

section 3 and inserting the following neu'

section-

STATE DEPARTMENT FOR MINING

The Bill onll' proposes ro exclude the exploration,

exploitatioo and processing ofgold ftom the Ntining

Act. There is no justiEcation why gold as a mineral

should be administered in isolation or to the

exclus.ion of all other minerals. If enacted, there

wou.ld be two conflicting Acts of Parliament

regu.lating the processing of gold.

The Cabinet Secreta4' is responsible for

the genera.l administration of rhe irlining

Act,20'16 which provides for prospecting

mining, processing, refining, treatment,

transport and anr dealinp in minerals

including gold.

GENERAL
COMMENTS

Generd comments NATIONAL GENDER AND EQUALITY
coMMrssroN (NGEC)

The Bill should put an emphasis on the irnportance

of regulathg the small-scale gold prospectors who are

bene6ciaries of gold mining.

The small-sca.le prospectors are a.lso

bene6ciaries in the sector.
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TIIE GOLD PROCESSING BILL,2O23

A Bill for
AN ACT of Parliament to provide for the

establishment, composition, functions and
management of the Gold Processing Corporation;
provide for the application, cancellation and
renewd of a gold processing licence; and for
connectd purposes

ENACTED by the Parliament of Kenya, as follows-
PART I_PRELIMINARY

1. This Act may be cited as the Gold Processing Act, sroatrtc.

2022.

2. In this Act, unless the context otherwise requires- lntcryrcr.tion.

"Coqporation" means the Go.ld Processing Corporation
established by section 6;

"Board" means the Board of the Corporation provided
for in section I l;

"Cabinet Secretary" means the Cabinet Secretary for
the time being responsible for matters relating to mining;
and

"gold processing" means collecting, purifying,
smelting, fabricating, homogenizing, sampling, registering,
monitoring and transporting of gold or products of gold:

3. The object of this Act is to- objcc! orthc Acr.

(a) establish a legal framework for collecting,
purifying, smelting, fabricating, homogenizing,
sampling, registering, monitoring and transporting
of gold or products of gold;

(b) provide for licensing of exploration and
exploitation of gold; and

(c) establish an institutional framework for collecting,
purifying, smelting, fabricating, homogenizing,
sampling, registering, monitoring and transporting
of gold or products of gold.

4. (1) The Corporation shall operate subject ro rhe
provisions of the Mining Act and the Standards Act when
performing functions or exercising powers under this Act.

GuidinS
principlas.
No.l2of20l6.
Cep.496.
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(2) This Act shall prevail in the case of any
inconsistency between this Act and any other legislation,
on the matters relating to collecting, purifying, smelting,
fabricating, homogenizing, sampling, registering,
monitoring and transporting of gold or products of gold.

5. (l) A person shall not engage in the exploration and
exploitation operations of gold without obtaining a permit
in accordance with this Act.

(2) A person who wishes to undertake exploration and
exploitation of gold shall apply to the Cabinet Secretary for
a permit for the exploration and exploitation operations of
gold.

(3) An application under this section shall be done in
the prescribed form as shall be specified in the Regulations.

(4) A person who engages in exploration and
exploitation of gold without a permit commits an offence
and shall upon conviction be liable to a fine not exceeding
ten million shiUings or to imprisonment for a term not
exceeding ten years, or to both.

(5) The Cabinet Secretar)' may, in consultation rvith
the Corporation, make regulations for the beuer carrying
into effect the provisions of this section.

PART II - THE GOI,D PROCFSSING
CORPORATION

6. (l) There is established a corporation to be known
as the Gold Processing Corporation.

(2) The Corporation shall be a body corporate with
p€rpetual succession and a common seal and shall, in its
corporate name, be capable of

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding,
charging and disposing of movable and immovable
proPerty;

(c) borrowing money or making investmenB;

(d) entering into contracts; and

(e) doing or performing all other things or acts
necessary for the proper performance of its

Exploration and
cxploitation.

Establishrncnt of
thc Corporation.
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functions under this Act, which may lawfully be
done or performed by a body corporate.

7. (l) The headquarters of the Corporation shall be in
Nairobi.

(2) The Corporation may establish offices in other
counties-

8, The functions of the Corporation shall be-
(a) to collect, sample, purify, smelt, fabricate,

homogenize, sample, register, refine, monitor and
transport gold or products of gold;

(b) to develop, maintain and regulate national
standards that comply with international standards
for collecting, sampling, purifying, smelting,
fabricating, homogenizing, refining, registerini,
monitoring and transporting of gold or products of
gold;

(c) to maintain a database for collecting, sampling,
purifying, smelring, fabricating, hontogenizing,
refi ning, registering, monitoring and transporting
of gold or products of gold;

(d) to regulate national standards for operating a gold
refinery;

(e) to facilitate intemational accreditation for
operating a gold refinery;

(f) to regulate registration and licensing of operating a
gold refinery;

(g) to regulate the registration and licensing of
laboratory that analyses, tests and gradeJ the
propenies of gold for purposes of collecting,
sampling, purifying, smelting, fabricating,
homogenizing, refining, registering, monitoring
and transporting of gold or products of gold;

(h) to facilitate .intemational accreditation for a
laboratory that that analyses, tests and grades the
properties of gold for purposes of collecting,
sampling, purifying, smelting, fabricating,
homogenizing, refining, registering, monitoring
and transporting of gold or products of gold;

Hcadquancrs of
th. Corporarion.

Funclions of thc
Coryorstior.
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(i) to undertake research on matters relating to_gold
and gold processing including collecting,
sampling, purifying, smelting, fabricating,
homogenizing, rcfining, registering, monitoring
and transporting of gold or products of gold; and

O to perform such other functions as may be
necessary for the exercise of its porvers and
functions under this Act.

9. The Corporation shall have all the powers necessary
for the proper performance of its functions under this Act
and in particular, but without prejudice to the generality of
the foregoing, the Corporation shall have the power to-

(a) manage, control and administer its assets in such a

manner and for such purposes as best promotes the
purpose for which the Corporation is established;

(b) open such bank accounts for its funds as may be
necessary;

(c) determine the provisions to be made for capital
and recurrent expenditure and for the reserves of
the Corporation;

(d) subject to approval of the Cabinet Secretary for the
time being responsible for matters relating to
finance, invest any of the Corporation's funds not
immediately required for the purposes of this Act,
as it may determine;

(e) receive gifts, grants, donations or endowments
made to the Corporation and make disbursements
therefrom;

(0'6nter into association with such other bodies or
organisations within or outside Kenya as it may
consider desirable or appropriate and in
furtherance of the purposes for which the
Corporation is established; and

(g) undertake any activity necessary for the fulfilment
of any of its functions,

10.The Corporation may, by resolution either
generally or in any particular case, delegate to any

committee or to any member, officer, employee or agent of
the Board, the exercise of any of the powers or the

performance of any of the functions under this Act.

Powcrs of thc
Corporation.

Dclc8ation by thc
Corporalion.
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11. (1) The management of the Corporation shall vest
in a Board which shall comprise of-

(a) a chairperson appointed by the president;

(b) the Principal Secretary responsible for mining or a
representative appoifited in writing;

(c) the Principal Secretgy. respbnsib.le for National
Treasury i:r a r6preseritative appointed in writing;

(d) the Principal Secretary responsible for lands or a
representative appointed in writing;

(e) the Principal Secretary .responsible for
environment or a representative ,appointed in
writin!i

(f) the Aftomey General or a representative appointed
in writing;

(g) two personsj'not being public officers; appointed
. by the Cabinet Secretary representing persons

dealingrwi{r matters relating to processing 
-oflgold

in the private sectoli .

(h) one person with relevant qualifications .or

experience in matters relating to mining, geology,
geophysics or.engineering, nominated in writing
by the Corincil of.Govqrnors; and

(i) the Directbr-General of the Corporation; who shall
be an ex officio member of the Board.

(2) A person shall bb qualified for appointment as
Chairperson or mbmber undlr sub-sectior' i t y1g; if *,"

Board of thc
Corporarion

person-
(a) is a citizen of-Kenyai

(b) holds d degree in geology, geophysics, mining,
engineering, economics, business administration or
law from a recognized university; and

(c) has experience in the mining sector ofnot less than
ten years in the case of the chairperson and five
years in the case of any other member.

_ (4) A person shall not be qualified for appointment as
Chairperson or member of the Board under sub-section (l)
(g) if the personi
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(a) is a State or public officer;

(b) is a member of a goveming body of a political
party;

(c) is an undischargid bankrupt; or

(d) has been removed from public office j9-r

contravenin-!.I the Constitution or any other larv. 
.

12.(1)A member of the Board, other than at ex-offcio
member, shall cease to be a member of the Board if such
person -

(a) is unable to perform the functions of the bffice by'
reason of mental or physical infirmity; . ''

(c) is convicted of a criminal offence and sentenced to
a term of imprisonment of not ' less than Six

months; I

(d) is absent from three consecutive meetings of the
Board without good catse;

(e) resigns in rvriting:by a notice addressed to the
Cabinet Secretary;

(f) dies; or :

(g) is removed, in accordance with the provisions of
the Constitution.

(2) The Board shall rbe properly constituted
notwithstanding a vacancy in its membership.

13. The Chairperson and membgrs appointed under.
section 10 (h) shall hold office for a term of five years
renewable for one fufiher term only.

14. The Bo4rd shall conduct its. affairs in accordance,
with the provisions of the Schedule, but.subject thereto, the
Board mly regulate its own procedure

15.The members of the Board.. shall bb paid such.
remuneration, allowances and disbursements for expsnses
as may be approved by the Cabinet Secretary in
consultation with the Salaribs 'and llemuneration
Commission.

16. (1) There shall be a Director-General who shall be
the Chief Executive Officer of the Corporation and the

Vacation of
officc.

Conducl of
busincss and
allairs of the
Board.

Tcnn ofof{icc

Rcmuncrati()n

Dircctor-Gcncral
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Secretary to the Board appointed by the Board through a
competitive recruitment process.

(2) The Director-General shall be an ex oficio
member of the Board but shall have no rjght to vote.

17. (1) A person shall qualify for appointment as the
Director-General if that person-

(a) is a citizen of Kenya;

(b) holds a masters' degree in in geology, geophysics,
mining, engineering, economics, business
administration or law; and

(c) has the relevant expertise qualification and
experience in management in geology, geophysics
and mining of not less than ten years.

(2) The Director-General- shall hold office on such
terms and conditions of employment, as . the Board may
determine.

18. The Director-General shall be responsible for the-
(a) day-to-day operations of the Corporation;
(b) administration, organisation and control of the

staff of the Corporation;

(c) management of funds, property and affairs of the
Corporation;

(d) implementation of the policies and programmes of
the Corporation;

(e) development of an operations plan for achieving
the Corporation's objectives; and

(f) performance of any other duty necessary for the
implementation of this Act as may be assigned to
the Director-General by the Board.

19. (1) The Board may remove the Director-General
from office in accordance with the terms and conditions of
service on grounds of-

(a) inability to perform the functions of the office
arising out of physical or mental incapacity;

(b) gross misconduct or misbehaviour;

Qualificstion of
th. Dirccror-
Gcncral-

Funclions of thc
DirEcror-G.mral

Rcmoval of thc
Dircctor-Ccncral
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' (c) incompetence or neglect ofduty; or .

(d) any other ground that would justify the removal
from office under the terms and conditions of
service.

(2) Before removal under subsection (l)' the Director-
General shall be-

(a) informed in rvriting of the reasons for the intended
removal; and

(b) given an opportunity to put in a defence against

the allegations.

20. The Board may appoint sirch officers, agents and

staff as are necessary for the proper and eificicnt discharge

of the functions of the Corporation under this Act' upon

such terms and conditions of,' service as the Board may
detemiiie in consultation with the Salaiies and

Remuneration Commission.

. 21.The Corporation may engage the services of stlch

experts in respect of any of its functiciris in which they are

considered to have special competence:

22. (1) The coirmon seal of the CorPoration shall,be

kept in the custody of the Director'General or of iuch other

peison as the Boaid may direct, and shall not be used

except on the order of the Board.

(2) The affixing of the common seal of the

Corporation shall be authenticated by the signature of the

Chairperson and the Secretary.

(3) The Board shall in the absence of either the

Chairperson or the Director-General, in any particular

mattei, nominate one member of the Board to authenticate

the seal of the Board on behalf of either the Chairperson or

the Director-General.

(4) The common seal of the Corporri,tion when affixed

to a document and duly authenticated, shall be judicially
and officially noticed, and unless the contrary is proved'

any necessary order or authorization by the Corporation

under this section shall be presumed to have been duly
given.

Staff

Experts.

Common scal
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_ 23. (l) No marter done by a member of the
Corporation or by any officer, mem6er of rtuff,'o. ,l"nioi
the Corporation shall, if the matter or tHng is OonE aor"
fide. for the purpose of executing tn" frn.t[n., !oo,# oiduties of 

-the Corporation unJe. this Act, .irA". 1fr"
member, officer, employee or agent or any person acting on
their directions personally liable in an'jction,;i;ffi;;
oemand whatsoever.

(2) Any expenses incurred by any person in anv suit
or prosecution broughr against him or'hir in any court, in
respect of any act which is d6ne or purported to be done bvhim or her under rhe direction of rhe iorporati-, ;h;ll,;
the courl holds rhat such act.was done bbna fide'. be iali
out of the fu.nds- of the Corporation. ,ril.il.:rrpJ;";
are recovered by him or her in such suit or prosecutio;.

^ ?|.'lhe provisions of section 22 shall not relibve the Liabiriry ror
uorporation of 'rthe .liability to pay compirisation 

. or 0,,"r9!,.
damages to any person r"..iy iniufu-i";,#il";:;i.;; :

her property or. any .of his oi nei interests ."r*J !"in"
exercise. of any._ pgwrel cor.rfgrred by this a"t o. arv 'otn"i
written law or bj; the failiirb, whoily or partially, tf . _V
works.

p€rsonal tiabiliry

Funds of rhc
Corporatioo.

PART In _ FINANCiAL PROVISIONS
25. The Funds of the Corporation shall consist of_
(a) such moneys as may be 

"ppropriut"d 
bv th"

National. Assembly for the 
'purpor", 

oi th"
Corporation; I :. ,.

(b) gifts, grants, donations or endowments,as may be

(c) monies that. may accrue to or vest in the
Corporation in the iourse of the exercise of its
functions under this Act; '-:

(d) fees for services rendered by the Corporation; and
(e) monies from. any other lawful source provided for

the Corpbration.

. 2.6.lhe financial year of the Corporation shall be the
penoo ol twelve months ending on the thinielh of June in
each year.

Finaocial.y.ar
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Annunl eilimales

No.34 of20l5

27.(l) At least three months before the

commen;ement of each financial year, the Board shall

cause to be prepared estfunates of revenue and expenditure

of the Corporation.for thalysar. i

(2) The annual estimates shall be approved by the ''
Board before the commencement of the financial Year .19 " ":
*ii"tr n"v t"r;,q.an{, once approved,lhe, sum providqd in ;'' '

the estinrites shall be submitted to tbe Cabinet Sccretary-" ;' '

for approval.
(3) No expenditure shall be incurred for the ptttposes ; .

nf tn" Co.poration 6xcepr in accordance with the anriual '' .

""ir*,"t ^ipi.r"J 
undei subsection (2),-or-in pursuance <if ,;

an authori;;ion of the Board given with ihe prior written

ufp.orui oltn"cabinet SecretaiY. :

28. (1) The Board shill cause to be kept pTopo 9o9kl .,fi::i*-'
und r"coids of accounts of the income' expenditure' hssbtS

and liabilities of the Corporation:

(2) Within the period of three months after tlte 9!d of
each financial yeai, the Borud shall submit to the Auditor
General, the aicounts of the Corporation in respect ol that

year together with-
(a) a statement of income and expenditure during the

year; and:: '

(b) a balance sheet of the Corporation on ihe lasi day
. ofthat Year.

(3) The: accounts' of the Corporation shall be audited

and rlporteit upon in accordance rvith the provisions of the

Public Audit Act,2015.

29. (1) A pdrson or a compeny may'apply for a

pro"".tirfii""nJe-in the prescribed 
fonn 

and 
ltcomlall:l ,

by the prescribcd fee.

(2) An application for a propessihg licence 'under

.rUt"iion ( I )'silaU ue in ttri'presiribed form and addressgd

to the Cabinei Secrerary anri shall provide informa"nl ol- 
,,,

(a) the area in respect of wlicfr the iicence is sought;

(b) a proposed programme of processirtg .oPerations
thit outiines thc refinery forecasts and oPeratlon

Plans;

ProacssrnS
liccncc.
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(c) a feasibility study;

(d) a staremenr regarding the gold in rhe area of land
over which rhe licence is sought, incluains Jet;itsof all known gotd as *.ti u. proL.ui. gojo
reserves;

(e) a statement of the financial and technical resources
available to the applicant ro carry out tt* ,.rr"*aprocessing operations and to iomply 

.*itii 
tf,"

conditions of the licence;

(f) a plan. giving particulars of the applicant,s
proposals w.ith respect to tne employm.ent ana
training of Kenyan citizens;

(g) a plan. giving particulars of the applicant,s
proposals with respect to the procurem"rit, oi io"uf
goods and services;

(h) proof of subniissioh and appr<ivil of an
environmental and social impact as'sessmena;d;
and environmental management plan for tfre tirrrrof .the processing licince d th" 

- 
iliJn;

tnvtronment Management Authority; and
(i) a plan. giving particulars of the applicant,s

proposals with respect to social 
",'.ir"rriUf"investments for the loial community.

.. 30. The Cabinet Secretary shall not grant a DrocessinsIicence. in respecr of land which ii -tf,""rrui*i""i"i
processi ng licence or reconnaissance I i."r."-,-. ilt.,itioi
Iicence unless the appticanr is the hotder oitiiaiil;;;. """

^ 31. The Cabinet Secretary, on recommendation of theCorporarion, may grant a prbcessing 1i""";;li;;";;that-
(a) the area of land over which the processing licenceis sought is reasonable hr"ilg ,;;;d';;-;;

applicant's proposed progrummi oi p.o."rrin!
operations;

(b) the- applicant has adequate financial resources,
technical competence and processing t"d,;;t_
:} .l:I.: to carry.our the proposed [.ogrulnrnloI processrng operations;

Rcstrictions in
Espcct of
proccssing
liccnces.

Considarsrion of
epplications.
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(c) the applicant has obtained an approved
environmental impact assessment licence, a social
heritage assessment and environmental
managcment plan in respect of the applicant's
proposed processing operations;

(d) the applicant's proposal rvith respect to the
procurement of local goods and services is
acceptable;

(e) the applicant's proposal with respect to' employment and training of Kenyari citizens is
acceptable;

(f) the project is feasible based on the feasibility
study; and

(g) the applicant's proposal with respect to engaging
in community investments is socially responsible.

32, The Cabinet Secietary shall grdnt a processing
licence to an applicant where the applicant has satisfied
the iequirements piescribed b,y this Act for the grant of a
prctcessiig licence.

33. fhe Cabinet Secreiary shall not reject an
appiiczition for a processirig lioence unless -

(a) tlie Cabinet Secretriry has giveri the appligans n

notice of the intention to reject the application
stating the grounds foi iejecting the applicatioil;

(b) the Cabinet Secretary has specified in the iotice a
period within which the applicant may make
appropriate proposals to rcmedy the grounds
stated in the notice of intention to reject .the
application; and

(c) the Applicant has failed, within the specified
period, to make appropriate proposals.

34. A processing licence shall contain the following
information in addition to any other information provided
for under this Act-

(a) the name and address of the holder;

(b) the date of grant and expiry of the licence;

(c) the area in respect of which the licence issued;

Application by
holdcrof
proc€ssing
liccncc.

i.'oticc of Efusal

Form of
proccssing
ticcncc.
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(d) the approved prograrnme
operations;

f6y i prbcessing

(e) the apiiroved plan for rhe:procurement oT loca .

goods and services;

(f) rhe condirions subject. to, which the licence is

(h) the approved plan to employ and train citizens,of l

(i) the detailsibf .thb approved enviionmerital impact, ,,, ...
assessment report, social heritage impdcl ,," -,.
assessmentland, environmental .managernent plan; ,r !land 

.i. ,

0) such olhel,.information as the. Cabinet.Secretar5r,,,. ,;,
may considar negessaly.. . ;. ". r, :r. -.:. i., ,, ii: 1:trfpjr-,-t:

:r:i i
,dl

$

(2) In the eiercis'€, of the righls, refCrreil to 'in .:

subsection (l), the h-older of,a probesSingiticaribeimay,; ::ii . .'

(a) enter the afea of land spieiified.in the licence arrd
take all; ir€asonable , mgasulgg . bn . or. under : 1}1g 1,. : ...'.

:!{a:-e. : iof , tbe land,.to.. carr} out i, p. rocessing;t, n { 
I 
q,r

operatlons; orr'.'- l .ri .,. ij,r. r 'l'. .,.i ,.-r :i ii r,.yr.'.y-

(b) erect equipment, plant and buildings neceslarv t'!:'';1. ::r.

mine tlre.;solpified, gold and to-.transport, dresi or ,i, ,i

(3).A.person-appgiltqd by the holder of a prpcessins , ,
licenceto19tasanagent-oftheholdermayeiercisethE..
rights of tlid licensee under the licence, stLject to any ; ,
limitations or the powers of the agent contalned in thi

37. The holder of a processing licence shdll- ".:oulisarion! lnacr

(a) commence processing operitionS withifi'' ,i* , f,m,']l*-
months of the grant of the licence, or as may be
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specified in.the approved program for processing
operations or in any relevant gold agrcement;

(b) conduct processing bperations in compliancc rvith
the approved programme for processing
operations;

(c) comply' with the terms and conditions of the
approved environmental impact assessment
licence, social .heritage assessment and
environmental management plan relating to the
operations to be carried out under the processing
licence;

(d) demarcate the processing area in the prescribed
manner;. ,

(e) comply with the condiiioril trif itre' iicenie, -y ' - '

applicable gold. agreement and any - directions
issued.by.;the Cabinet Secretary: or an authorized
officer in accordance.with this Act; -

(f) provide r the :government with,rthe r'ight of first
refusal'of processed gold at market price;' -, ''

(g) submit to the Cabinbt Secretary up to, date
quarterly retums of gold processing;

(h) stack or dump any gold or waste products in the
,, irihnner.pidvided for in the.[cence or as.otherwise
prescribed, having regard to. !oo.d;, processing
industry placti.ce;

(i) carry out processing and processing activities in
accordance rvith irrtemational best practice and the
prescribed guideiines; anil

(i) sign a commrinity devel<ipment agreement with.thg
community where processing operations are to be
carried out in such a manrier asrshall bi: prescribed
in Regulations, . .

38. (1) The holdbr of a piocessing licerice shall keep a

complete and accurate reboid of the processing operations
in the prescribed form at the registered office.

(2) For the purpose of Subsecti6n (1) records shall
include-

Rcbb't.kae'pin g
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(a) copies of all maps, geological reports, sample
analysis, aerial photographs, cores, logs and tests
and other data obtained and compiled by the
licence holder;

(b) financial statements and such other books of
account as the Cabinet Secretary may prescribe;
and

(c) such other reports and information as may be
prescribed or otherwise determined by the Cabinet
Secretary.

39. (1) Subject to the terms and conditions of the
licence, the holder of a processing licence shall notify the
Cabinet Secretary of any proposed amendment to the
approved programme for processing operations.

(2) Unless the Cabinet Secretary rejects the ptoposed
amendmerit, the amendment shall takc effect three months
after the date of notification under subsection (1).

(3) A proposed ainendment which is likely to
substantially- alter the approved programme of processing.
operations shall not take effect unless expressly approrei
by the Cabinet Secretary.

40. (1) The holder of a processing licence shall give
the Cabinet Secretary a notice of any intention to cease or
suspend or curtail processing operations carried on
pursuant to the processing licence.

(2) For the purposes of subsection (l), the holder sha
give notice of at least -

(a) six months, for cessation of processing operation;
(b) three months, for suspension of processing

operations; or

(c) one month, for curtailment in production.
(3) A notice given under this section shall include a

statement that sets out the technical and economic basis for
the proposed cessation, suspension or curtailment of
production.

(4) Upon receipt of a notice given in accordance rvith
this section, the Cabinet Secretary shall investigate the
circumstances leading to the proposed cJssation,

Amcndrrcnl of
programmc of
proccssinE
opcml,ons.
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suspension or curtailment of processing and if the Cabinet
Secretary is satisfied, the' cessation, susPension or
curtailment of processing should be granted.

(5) The Cabinet Secretary may approve the cessation,

or suspension of processing operations or curtailment of
production proposed by the licence holder subject to the

holder complying with such conditions as lhe Cabinet

Secretary may determine.

(6) The Cabinet Secretary shall prescribe the period

within which a suspension allowed under'this section may

be acceptable.

(7) Where the holder is unable to give the required
notice as provided under subsection (l) and the holder
suspends or curtails processing from a refinery' the holder
shJll, within three days of the suspension or curtailment,
notify the Cabinet Secretary.

(8) The Cabinet Secretary shall make Regulations to
provide for the conditions to manage a refinery and the

licenc" -"a where a cessation notification has been

approved.

41. (1) The holder of a processing licence may apply

to the Cabinet Secretary for the renerval of the licence.

(2) An application under subsection (1) shall be made

in the prescribed form and be accompanied by the

prescribed fee in respect of all or part of the licence area-

(3) An application for the renewal of a processing-

licence shall bsmade at least one year trefore the expiry of
the licence.

42. An application for the renewal of a processing

licence shall contain the information or be accompanied by
the following documents-

(a) a proposed programme of processing operations to

be carried out during the term of renewal;

(b) a plan of the area in respect of rvhich renewal of
the processing licence is sought;

(c) an approved environmental impact assessment

licenie, social heritage assessiient, environmental
management plan in respect of the apPlicant's
proposals, where required under the

Rencwal of
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Environmental Management and Coordination A,ct
and Community Development Agreement; and.

(d) such additional infonnation as the Cabinet
Secretary may prescrjbe.

43. The term of renewal of a processine licence shall
not exceed fifteen years.

PART V - MISCELLANEOUS PROVISIONS 
,,

44. (1) The Board shall, not mcire than thtee monthd
after the end of each financial year,.prepare a report setting
out the operations of the Corporation for the preceding
year.

(2) The Cabinet Secretary shall, within rhirry days of
receipt of the annual report, submit the report to parliamenr
and the county assemblies.

(3) Parliament or a county assembly may at any time,
require the Corporatien to,sqbmit a report on a pariicular
lssue.

45. Any person may rbquest for information from the
Corporation and such request for information_

(a) shall be addressed to the Chief Executive Officei; :,

(b) r^nay E subject to the payment of the prescribed
fee; and

(c) may be subject to cbnfidentiality requirementS of
the Corporatidn.

46. (l) The right of access to informaiion suaranreed
under Article 35 of the Constirution is hereby Iiniited under
Article 24 of the Constitution to the nature and extent
specifi ed in subsection.(2)

(2) The Corporalion may decline to give information
to an applicant where in its opinion the divulging of the,
information would compromise the integri-ty of the
Corporation.

47. A person who-
(a) without lawful excuse ignores or fails to obey any

instruction issued by a.member. of the Boara or an
employee or agent of the Corporation in the
exercise of the powers or the performance of
functions of the Corporation underihis Act;

Tcrm of rEncwal
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t

(b) rvilfully obstrucg a .member of the Board or an
employee or agent of the Corporation in the
discharge of their lawful duties; or

(c) misreprcsents, knorvingly submits' false or
misleading information to a member of the Board
or an employee or agent of the Corporation in
exercise of the powers or the performancd of the
functions of the Corporation under this Act,

commits an offencer and'is liable, on convicticin, to a'

fine not exceeding five hundred thousand shillings or to
imprisonment for a peri6d not exceeding five years or to
both.

PART VI-REGULATIONS

48. (l) The Cabinet Secretary may. in consultatioln
with the Cabinet Secretary responsible for mining, the
Cabinet Secretary ibsponsib)c for standards, and the
Corporation, make regulations for the better carrying into
effect the functions of the Act.

. (2) Without prejudice to thc generality of subsection
(1), the regulations may.provide for-

(a) collecting,. , purifying. smelting, fabricating,'
homogenizing, .sampling, registering, monitoring
and transporing gold or products of gold;

(b) regulating national standards for collecting,
purifying, smelting, fabricating, homogenizing,
sampling,,registering, monitoring and transporting
of gold or products of gold;

(c) maintaining a databasc for collecting, purifying,
smelting, fabric4ting, homogenizing, sampling,
registeiing, nioniibring and transporting of gold or
products of gold;

" (d) operating and maintaining a national laboratory to
analyse, test and grade the properties of gold
including ilie standard of gold;

(b) application for a probessing Iicence;

(f) restrictions in respect of processing licences;

(g) consideration of applications for a processing
licence;

RcSulations.
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(h) application by holder of a processing licence;
(i) notice of refusal ofa processing licence;

O form of processing licence;

(k) term of processing Iicence;

(l) rights confened by processing licence;

(m)obligations under processing licence;
(n) record-keeping and reporting requirements;
(o) amendment of programme of processing

operations;

(p) cessation, suspension, or curtailment of production
in respect of processing licences;

(q) renewal of a processing licence;
(r) application for renewal of processing licence; and
(s) term of renewal of a processing licence. .

_ (3) For the purpose of Article 94(6) of the
Constitution-

(a) the purpose and objective of the delegation under
this section is ro enable the Cabinet Secretary to
make regulations to provide for the better carrying
into effect the provisions of this Act;

(b) the Corporation of the Cabinet Secretary to make
regulations under this Act will be llmited to
bringing into effect the provisions of this Act and
fulfilment of the objectives specified under this
section;

(c) the principles and standards applicable to the rules
made under this section are thbse set out in the
Interpretation and General provisions Act and the
Starutory Instruments Act, 2013.

PART VII _CONSEQUENTIAL AMENDMENTS

_ .49.The Mining Act is amended by deleting section 3
and inserting the following new section-

C^p.2.

No. 23 of 2013

Acl nor lo apply to
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?

3. Save to the extent provided for in
this Act, this Act shall nor apply to-
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SCHEDULE s. 14

CONDUCT OF BUSINESS AND AFFAIRS OF THE
BOARD

1. (1) The Board shall meet not less than four times in
every financial year and not more than two months shall
elapse between the date of one meeting and the date of the
next meeting.

(2) A meeting of the Boad shall be held on such date
and at such time as the Chairperson shall appoint.

(3) Unless the majority of the membership of the
Board otherwise agree, at least fourteen days notice of
every meeting shall be given to every member.

(4) The Chairperson shall on the written application of
at least one-third of the members, convene a special
meeting of the Board.

(5) The quorum for the conduct of the business of the
Board shall be one half of all the members.

(6) The Chailperson shall, when present, preside at
every meeting of the Board but the members present shall
elect one member to preside whenever the Chailperson is
absent, and the person so elected shall have all the powers
of the Chairperson with respect to that meeting and the
business transacted thereat.

(7) Unless an unanimous decision is reached, a
decision on any matter before the Board shall be by a
majority of the votes of the members present and voting,
and in case of an equality of votes, the Chairperson or the
person presiding shall have a casting vote.

(8) Subject to subparagraph (5), no proceedings of the
Board shall be invalid by reason only of a vacancy among
the members thereof.

2. (1) A member who has an interest in any contract,
or other matter present at a meeting shall at the meeting and
as soon as reasonably practicable after the commencement,
disclose the fact thereof and shall not take part in the
consideration or discussion of, or vote on, any questions
with respe,;t to the contract or other matter, or be counted in
the quorum of the meeting during consideration of the
matter.

Mc.tings
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(2) A disclosure of interest made under subparagraph
(1) shall be recorded in the minutes of the meeting at which
it is made.

(3) A member of the Board who contravenes
subparagraph (i) commits an offence and is liable on
conviction to imprisonment for a term not exceeding six
months, or to a fine not exceeding one hundred thousand
shillings, or both.

3. Any conmct or instrument which, if entered into
or executed by a person not being a body corporate, would
not require to be under seal, may be entered into or
executrd on behalf of the Board by any person generally or
specially authorized by the Board.

4. The Board shall cause minutes of all resolutions
and proceedings of meetings of the Board to be entered in
books kept for that purpose.

Exccuiion of
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MEMORANDUM OF OBJECTS AND R.EASONS

The principal object of this Bill is to provide for the establishment,
composition, functions and management of the Gold Processing
Corporation. The Bill seeks to establish a legal and institutional
framework for collecting, purifying, smelting, fabricating, homogenizing,
sampling, registering, monitoring and transporting of gold or products of
gold.

Part I (Clauses 1-2) of the Bill contains provisions relating to
preliminary provisions including the short title, interpretation, object of
the Act and guiding principles.

Part II (Clauses 5-23) of the Bill contains the provisions of the Gold
Processing Corporation including establishment of the Corporation;
headquarters of the Corporation; functions of the Corporation; powcrs of
the Corporation; delegation by the Corporation; Board of the Corporation;
vacation of office; term of office; conduct of business and affairs of the
Board; remuneration; Director-General; qualification of the Director-
General; functions of the Director-General; removal of the Director-
General; staff; experts; common seal; protection from personal liability;
and liability for damages.

Part III (Clauses ?ll-27) of the Bill contains provisions relating to
financial provisions including the funds, the financial year, the annual
estimates, accounts and audit of the Corporation.

Part IV (Clauses 23-42) of the Bill contains provisions relating to
application for processing licence; restrictions in respect of processing
licences; consideration of applications; application by holder of processing
licence; notice of refusal; form of processing licence; term of processing
Iicence; rights conferred by processing licence; obligations under
processing licence; record-keeping and reporting requirements;
amendment of programme of processing operations; cessation, suspension,
or curtailment of production in respect of processing licences; renewal of
processing licence; application for renewal of processing licence; and term
of renewal

Part V (Clause 42-47) of the Bill contains provisions on
miscellaneous provisions including annual report; request for information;
limitation of the right to access information; and, offences and penalties

Part VI (Clause 47) of the Bill contains proVisions on regularions.

)
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Statement on the delegation of Iegislative powera and limitation of
fundamental rights and freedoms

The Bill delegates legislative powers to the Cabinet Secretary. It tloes
not limit fundamental rights and freedoms.

Statement thai the Bill concerns county governments'

The Bill concerns county govemments in terms of Article 109(5) of
the Constituticin as it contains provisions that affect the functions and
powers of the county govemmenis hs set out in the Fourth Schedule to the
Constitution.

Paragrap-h l0 of Part 2 of the Fourth Schedule to.the Constiturion
provides that the implementation of specific national govemmerit policies
orl natural resdurces and ehvironment conservation is a funition of the
county governments.

Statemert that the Bill is a money Bill within the m'eaning of.Article
I14 of the Constitution

The enactment of this Bill will occasion additional. expenditure of
public funds to be provided for through the annual estimates:

Daled the 7th August, 2023.

BERNARD MASAKA SHINALI,
Mernber oJ Parliament.
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