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I'RI.]F-ACI.]

Mandate and Functions of the Committee

Article 124 of the Constitution of Kenya, provides for thc establishment of Committees by

eithcr House of Parliament. Committees arc central to thc workings, rolcs and functions of

parliament as set out in Article 94 and more specifically in Articlc 96 of the Constitution

in regard to the Senate.

parliamcntary Committees consider poticy issues, scrutinize thc workings and expenditure

of thc national and county govemments and examinc proposals for lcgislation. The cnd

rcsult ol any process in Committces is the report, which is tabled in the Housc for

consideration.

The Standing Committee on Finance and Budget is cstabtished pursuant to standing ordcr

2 I 8(3) of the Senate Standing Ordcr and is mandated -

a) To investigale, inquire into and report on all matters relaling to coordinalittrt,

control and monitoring of the county budgets and to examine -
i) the Budget Policy Statement Presented b the Senate;

ii) report on the Budget ollocaled to constittttional commissions and

independent oflices;

iii) the Division of Revenue Bill, county Allocation oJ'Revenue Bill, and cash

disbursement schedule for county governments'

iv) to consider all matters related to resolulions and Bills t'br approprialions,

sharc oJ'nalional revenue antong,sl the counlies and all matlers utncerning

the National Budget, including public finance and monetary policies and

public debt, planning and development policy; and

b) To pursuant lo Article 225 (6) oJ'the Conslitulion, l0 axumine lhe reporl o.f the

Conlroller of Budget on the implemenlalion of the budgets of county governnenls'
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Further, thc public Finance Management Act, 2Ol2 scction 8 ( I )(b) on thc rcsponsibility

of thc Senate Budget Committee in public finance maltcrs providcs thal- The Committee

o/'the Senate established to deal with budgetary and.finuncial maller.t has responsibilit ies

to review rhe County Allocation oJ' Revenue Bill and lhc Divisiotr of llevenue Rill in

accordance wilh Arlicle 2tS(1)(b) o{'the Constitttlion at least lwo months be/bre the end

of the.financial ),ear.

Membership of the Committec

'Ihe Standing Committee on Finance and Iludget was constituted by thc Housc on

Thursday, l4,h Dece mber, 201 7 during thc First Session of thc Twclfth Parliament. Thc

committee was latcr rcconstitutcd on wcdncsday, 24'h June, 2020, during the Fourth

Scssion ol thc Twelfth ( l2'h) Parliament. The Committec as currently constitutcd,

comprises thc following Members-

l. Sen. Charles Kibiru, MP

2. Sen. (Dr.) Ochillo Ayacko, MP,

3. Sen. Wctang'ula Moses Masika, EGH, MP

4. Sen. Kimani Wamatangi, MP

5. Sen. Mutula Kilonzo Junior, CBS, MP

6. Sen. Aaron Cheruiyot, MP

7. Sen. Rose Nyamunga, MP

8. Sen. CPA Farhiya I-laji, MP

9. Scn. Milicent Omanga, MP

- Chairperson

- Vicc Chairperson

- Mcnrber

- Mcrnber

- Mcrnbcr

- Mcmber

- Mcmbe r

- Membcr

- Mcmbcr
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BACKGROUND AND EXECUI'IVE SUMMARY

Articlc 218 of the Constitution provides for introduction ol Division of Rcvenuc Bill and

thc County Allocation of Revenuc Bill to Parliament, at lcast two months beforc thc cnd

of each financial ycar.

The Budgct Policy Statcrncnt (BPS), is thc prccursor to thc Division of Rcvenue Bill, sets

the llscal liamework underpinning thc sharing of revonuc bctwcen the two lcvcls of

govcrnmcnt. The adoption ol thc 2021 BPS Rcport pavcd way lor thc publication and

subsequent introduction of the Division of Revenue Bill to thc House'

Thc Division of Rcvenue Bill (National Asscmbly Bills No. 7 of 2021 was publishcd and

introduccd in the Nationat Assembly. Thc National Assembly passcd thc llill on 23'd

March, 2021. Following rhc passage by thc National Asscmbly, thc Bill was submittcd to

thc Senate for concurrencc.

Thc Bill was read a First Timc in the Senate on Tuesday, 30'h March, 2021, and thcreafter

stood oommitted to thc Standing Committec on Financc and Budget pursuanl to standing

ordcr 140 (l) ol thc Scnatc Standing Ordcrs for consideration and lacilitation of public

participation.

Pursuant to Article I I s ( t ) (b) of the constitution and standing order 140(5) of the Standing

Ordcrs of thc Senate, the Standing Committec, in its considcration of thc uill, invitcd kcy

stakeholders, including thc National 'I'rcasury, thc Attomcy Gcncral, thc Council of County

Govcmors, thc Commission on Rcvenuc Altocation, County Assembly Forum to submit

thcir vicws on the Bill. The Committce also invited othcr non state actors and the gcneral

public who similarly participatcd and submittcd their mcmoranda on the bill.

Thc Bill providcs for thc division of nationally raised rcvcnuc betwccn the two levcls of

govcrnment, allocation to thc Equalization Fund as wcll as setting out specific resourccs to

bc providcd to counties as conditional grants from national govcmmcnt sharc of rcvenue

and from procccd of loans and loans from development partners. In addition, the Bill is

accompanicd by an explanatory memorandum pursuant to Article 218(2) ol the
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Constitution. Thc mcmorandum sets out thc cxplanation olrevcnuc allocation as proposcd

by the Bill along with thc evaluation of thc Bill in relation to the criteria providcd under

Articlc 203( I ) of the Constitution. It also providcs a summary of any significant dcviation

from the rccornmendations from thc Commission on Revcnuc Allocation with an

cxplanation lor cach such deviation.

Thc cnactment of the Division of Rcvcr.ruc Bill is critical in sctting the stagc lor thc

prcparation ol the national govemment budget and publication of County Allocation ol

Rcvenuc Bill. It also infonns on thc prcparation ofrcspective county govemments' budgct

documcnts in a manner that is timcly and cnablc fiscal clarity and planning'

The Bill proposcs-

a) Shareable revenuc Kshs. estimated at Kshs 1,775.624 billion which is proposed to

be shared as below

i) National Govcmmcnt Kshs. I ,398.791i billion of which Kshs' 7'532

billion is givcn to counties as conditional allocations;

ii) County Equitable Sharc Kshs 370.0 billion which is 27 '3%o of the

Financial Y ear 2016l17 audited and approved revcnuc;

iii) Equalization Fund - Kshs 6.825 billion;

b) Additional Conditional allocations (loans & grants from Devclopment Partners)

Kshs. 32.343 billion

cognizant of thc High court Ruling in Petition No. 252 of 2016, the committee considcred

thc Bill and further hcld two consultativc meetings with the National Treasury, thc

Attomey ceneral, the council of County Governors, thc commission on Revcnue

Allocation. Thc consultations wcrc mainly to achicvc an amicablc mechanism to dcal with

the provisions ol thc Bill while respecting thc High Court Ruling'
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Committce's Recommcndations

The Committee recommends that the Division of Revenue Bill (National Assembly Bills

No. 7 of202l) be approved with the amcndment to the schcdule. The ncw schcdulc should

provide for the following lour ite ms only-

a) Total sharable revenue;

b) National Govcmment share;

c) Equalization fund; and

d) County equitablc share.

This recommendation is in compliance with thc Ruting in High Court Petition No' 252 of

2016, where the court held that it cannot be pcrmissible to provide for conditional grants

in the Division of Revenuc Act and thcrclor it lollows that conditional grant cannot be

proposed in Division of Revcnuc Bill.
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I.O VERTICAI, ALLOCATION OF RT']VE,NUE FOR F'INANCIAI, YEAR 2O2II22

HIGHLIGHTS OF THE DIVISION OF REVENUE BILL,2O2I

l. Article 218 of thc Constitution providcs for the submission of the Division of

Revenue Bill and the County Allocation of Revenue Bill to Parliamcnt, at least two

months before the end of a financial year. The Division ol Revenue Bill dividcs

revenue raised by the national govcrnmcnt among thc two lcvcls of govcmrncnt.

The Division of Rcvenue Bill further scts out spccific rcsourccs to be provided to

counties as conditional grants, and thc Equalization Fund'

2. In addition, section l9l ol the Public Finance Managemcnt (PFM) Act, 2012'

provides that cach ycar whcn thc Budgct Policy Statement (BPS) is introduccd, thc

Cabinet Secretary shall submit to Parliamcnt a Division of Rcvenuc Bill and County

Allocation of Revenue Bill prepared by the National Treasury for the financial ycar

to which that Budget relates.

3. The adoption ol the 2021 BPS Rcport by both House s pavcd way flor the publication

and subsequent introduction of the Division of Rcvenuc Bill' 2021 in National

Assembly.

4. The Division of Revenue Bill (National Assembly Ilills No. 7 of 2021 ) was

published on 8,h March, 2021 and,passed by the National Asscmbly on 23'd March'

2021. The total shareable rovcnue for thc FY 2O2l /2022 is estimated at Kshs

1,775.62 billion proposed to be allocated as shown in tablc l;

5. In addition, scveral conditional allocations (loans & grants) from developmcnt

partners allocated to the county Govcrnments for the FY 2021122 have been listcd

as memo itcms in the Bill. Thc total allocation for thcsc conditional grants amounts

to Kshs. 32.34 billion.

glReportonDivisionofRevenueBilt(NulionatAssemhlyBillsNo'7ttJ'2021)
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Table l: Allocation of revenue raised nationally between the national and county

overnments lbr the financial ear 2021122.

l.l Equitable Share of Revenue

6. pursuant to Articte 202 (l) ofthe Constitution, the nationally raised revenue is shared

cquitably among the national and county govemmcnts. Article 203 (2) further stipulates

that the equitable share of the revenue raised nationally that is allocated to county

governments shall be not less than fifteen per cent of all revenuc collected by the

national govemment and shall be calculated on the basis of the most recent auditcd

accounts of revenue received, as approved by the National Assembly' The proposed

Equitable Share for Fy 2021122 is Kshs. 370 billion which is equivalent to 27.3 percent

of the last audited accounts (Kshs. 1,357,698 million for FY 2016117) as approved by

thc National AssemblY.

7, In calculating the County Governments' cquitablc revenue sharc allocation for FY

202ll2z,the following lactors have bccn put into consideration;

a) Growth in the County Governments' cquitablc share for 2020121 of Kshs. 316.5

billion by Kshs. 36. I billion or 11.4 yo. This growth derived from anticipated

improvement in revcnues raised nationally inFY 2021122. This increasc is expected

Type/level of allocation Amount in Ksh.
Percentagc (%) of 2016/17

audited and approvcd Revcnue

i.e. Ksh. 1,357,698 Million

1,,775,624,173,860

B. National Government 1,398,798,856,427

C. Equalization Fund 6,82s,317,433 0.50%

D. County equitable share 27 .3'

10lReport on Division of Revenue Bill (National Assembly Bills No' 7 of 2021)
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to lacilitate post covid-t9 cconomic recovcry at the counties as wcll as cnsurc

sustained scrvice delivery by thc dcvolvcd govcrnmcnts.

b) Convcrsion of some of the ongoing county govcmments' additional conditional

allocations with no contractual obligations to cquitable sharc. The convcrtcd

conditional grants amount 1o Kshs. 17.4 billion.

1.2 GOK Conditional Allocations to County (lovernmcnts

8. Thc Division of Rcvcnuc Bill 2021, proposcs to allocatc Kshs. 7,537 million from thc

National Government sharcablc rcvcnue lor the following conditional allocations to

support specific national policy objectives to bc implementcd by County Covemmcnts-

a) Conditional Allocation to lacilitate thc lcasing of mcdical cquipment of

Kshs. 7,205 million. Thc grant is in its scvcnth ycar of implcmcntation.

b) Conditionat allocation to supplcmcnt county allocation lor the construction

ol'county headquartcrs of Kshs. 332 Million in fivc countics. The fivc

counties facilitatcd undcr this grant arc Lamu, Nyandarua, Tana River and

Tharaka Nithi. Thc allocation is in thc fourth ycar of implementation.

1.3 Equalisation fund
9. Kshs. 6.tt billion has also bccn set aside lor thc Equalization l;und in FY 2021122

which translates to 0.5 pcr ccnt of the last auditcd rcvenuc accounts of govcmmcnts,

as approved by thc National Assernbly. This Fund is uscd lo financc dcvelopment

Programmes that aim at rcducing regional disparitics among beneticiary counties.

10. Thc operationalization and administration of thc Equalization Fund was suspended

in 2016 with thc annulmcnt ol thc guidclincs by thc High Court duc to their

unconstitutionality. Thc National Trcasury should fast-track proccssing and

submission of the Public Financc Managcmcnt (Equalization Fund) Rcgulations to

Parliamcnt for approval to cnsurc that the marginalizcd arcas access cqualization

funds as thcre is a dangcr of thc fund lapsing having not achievcd its objcctive.

ll lReport on Division of Revenue Bill (National Assenbll, Bills Ntt, 7 ttf 2021)



l.4Conditional grants from loans and grants from development partners

ll.The bill proposed several conditional grants from loans and grants from

development partncrs. Thcse conditional grants arc-

i) IDA-Kenya Devolution Support Program (KDSP) ("lcvcl 2") Grant of Kshs.

4.60 billion;

ii) IDA-Transforming Hcalth Systems for Universal Carc Project, World Bank

credit of Kshs. 2.23 billion;

iii) DANIDA-Primary Health Care in Dcvolved Context Kshs. 701.25 million;

iv) IDA-National Agricultural and Rural Inclusive Growth Project (NARIGP),

World Bank crcdit of Kshs. 6.39 billion;

v) EU-lnstrumcnts for Devolution Advicc and Support (IDEAS) grant of Kshs.

230.73 million;

vi) IDA (World Bank) - Kcnya Ctimate Smart Agriculturc Projcct (KCSAP) of

Kshs. 7.84 billion;

vii) World Bank- Kenya Informal Settlement lmprovcment Project ll (KISIP ll) of

Kshs. 2.80 billion;

viii) IDA - watcr and Sanitation Development Projcct (wSDP) World Bank credit

of Kshs. 5.00 billion;

ix) Swedcn Agricultural Sector Dcvclopment Support Programme (ASDSP) II-

Kshs. l 30 billion;

x) Drought Resilicnce Programmc in Northem Kenya (DRPNK) - Kshs. 370

million;

xi) Emcrgency Locust Response Project (ELRP), World Bank crcdit of Kshs. tl00

million;

xii) UNFPA - 9'h Country Programme Implementation: - Kshs. 73.9 million'
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CHAP'I'F]R'I'WO

2.0 SUBMISSIONS I.'ROM STAKEHOLDERS

'l'his Chaptcr prcscnts the delibclations of the Commillcc with various stakeholdcrs. lt

highlights thc views and rccommcndations sr.rbmittcd to thc Committcc'

Submission by the National Treasury and Planning

12. Thc committec invitcd the Cabinet Sccrctary, National Trcasury and Planning to

dcliberate on the proposcd Division ofRevcnuc Bill, 2021, in light ofthe Fligh Court

Ruling on Petition No. 252 of 2016 on Division olRevcnue Act, 2016. Thc cabinct

Secrctary submitted as follows:

On the proposed Division of Rcvenue Bill' 2021

13. Thc Division of Rcvenuc Bill (DoRB), 202 I proposed to allocate to County

Governments Ksh.409.88 billion in the financial ycar (FY) 2021122, which rclativc

Io the financial year 2020121 allocation, rcflected an itrcreasc ofKsh.53.5 billion or

16.9o/o. That allocation compriscs: cquitablc sharc ofKsh.370 billion; additional

conditional allocations from the National Govemmcnt share of rcvcnue raiscd

nationally amounring to Ksh.7.53 biltion; and additional conditional allocations

from procccds of loans antl granls from dcvcloplncnt partncrs amounting to

Ksh.32.34 billion.

County Governments ' Equitable Share

l4.Thc bill proposcd to allocatc county Govemments an cquitablc share of rcvcnue

raiscd nationally lor thc financial year 2021/22 of Ksh.370 billion. That was

prcmiscd on Parliament having approved the Third Basis lor allocation of thc share

of national revenuc among thc County Govcrnmcnts in Scptcmber, 2020 on

con<lition that the formula's implemcntation would bc prcceded by a Ksh.53.5

billion incrcase in the Counties' cquitable rcvcnue sharc'
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15. The proposcd County Govemments' cquitablc sharc of revcnuc raised nationally for

the financial year 2021122 was arrived at by:

i. adjusting the Counties' hY 202ol2l allocation (i.e , Ksh. 3 16.5 billion) by

Ksh 36. I billion or I 1.4 pcrcent. That growth was premised on thc

anticipated improvement in rcvcnues raiscd nationally in FY 2021122 when

thc ct'focts of Covid-19 pandcmic wcrc cxpccted to casc. That incrcase was

expccted to lacilitatc post covid-19 economic recovcry at the counties as

wcll as ensurc sustained scrvicc delivery by the devolvcd govemmcnts; and,

ii. convcrting four cxisting conditional grants to County Govcrnrncnts into

unconditional grants, and allocating thc rcspectivc amounts totaling Ksh.

17.4 billion rowards the countics'FY 2021122 equitable revenue share. Thc

four conditional allocations arc: Road Maintcnance Lcvy Fund (RMLF); thc

lcvcl-5 hospital grant; the compensation for user fecs tbrcgonc; and' thc grant

funding rehabilitation ol villagc polycchnics.

l6.Conversion ofthe four oonditional allocations to Countics cquitable rcvcnue share

as proposcd abovc had several advantagcs. Firstly, it would afford thc Counties

more autonomy to budgct and prioritizc allocation ol resourccs.

lT.Secondly, it would achicve a more consolidatcd approach to funding of devolvcd

flunctions- while also cnabling thc tracking ol perfonnancc and attribution of

outcomcs. Thirdly, it would help to addrcss a numbcr of challengcs that werc

cxpericnccd including suboptimal absorption of conditional allocations; and failurc

by Countics to allocatc sufficient rcsources in arcas receiving supplemcntal funding

by the National Govcmment through conditional allocations.

lS.Moreovcr, the fact that the approvcd Third Ilasis for allocation of thc sharc of

national rcvenue among the County Govcrnmcnts cflectivcly linked rcsources to

clevolvcd functions (spccifically with weighted paramctcrs lor health, roads and

agriculturc) meant that it was now possible to achievc policy objectivcs of somc

conditional grants dircctly through thc equitablc sharc in hcalth and agriculturc, for

instance. The new pararnctcrs to bc uscd in distributing thc cquitable rcvcnuc sharc
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among Counties closcly rcsembled thosc that wcrc bcing used to distributc scctoral

conditional allocations. ln addition, the approvcd revenuc distribution critcria

contained a parameter, 'population' with a weight of l8% which was spccifically

dcsigned to rcflcct costs of 'other county Services' including village polytechnics.

l9.The position at the timc was besides thc composilc of equal share, thc allocation

criteria lor thc rehabilitation of villagc polytechnics conditional grant was also based

on total traince enrolmcnt in the respcctive county govcrnmcnts, which was sirnilar

to the use of population parameter in thc Third Basis lor Revcnuc Sharing among

countics. That meant that villagc polycchnics bcing a devolvcd function, and also

a composite of the population parametcr of the tbrmula should be directly financcd

from each County's equitable share of revenue'

20. After making the abovc adjustment, county Govcmmcnts' cquitablc share of

rcvenue in thc financiat year 2021122 was estimatcd to be Ksh. 370 billion

2l.The above proposed equitable sharc for FY 2021/22 ofKsh370 billion was

cquivalcnt 1o 27.3 pcrccnt ol the [as1 audited accounts (Ksh.l.35tl billion lor FY

2016l11\ as approvcd by Parliament. Thc proposcd allocation lllct the requircment

of Articlc 203(2) of the constitution that equitablc sharc allocation to counties

should not be less than l5 pcr cent of the last audited revenue raiscd nationally, as

approvcd by thc National Assernbly.

Additional Conditional Allocations

22. Article 202(2) of the Constitution provides for additional allocation to County

covemmcnts from thc National Govcrnmcnt's sharc olrevcnuc, cithcr conditionally

or uncond it ional lY'

23. Accordingly, and in addition to the cquitable sharc ofrevenuc raiscd nationally, the

National 'l'rcasury proposed that county Govcrnments rcoeived additional

oonditional allocations amounting to Ksh. 39.88 billion. That rcflected a dccrcasc

ofKshl3.52billion.Thatdecreascwasoccasionedbytheproposaltoconvcrtsome

of the ongoing additional conditional allocations to county govcmments' amounting
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to Ksh. 17.4 billion to the equitablc share in FY 2021/22. That comprised: i)

additional conditional allocations from the National Governmcnt share of revenuc

raised nationally amounting to of Ksh 7.54 bitlion and, ii) conditional allocation

from proceeds of external loans and grants amounting to Ksh. 32.34 billion.

'I'he Inclusion of Conditional Grants in the Division of Revenue Bill

24. The National Trcasury had proposed an allocation olKsh. 39.8ti billion as additional

conditional allocations to county govemments. Thc allocation comprised of: -

(a) Ksh. 7.5B billion as additional conditional allocations to county govcmments

financed from the national governmcnt sharc of revenuc raiscd nationally to

finance: - i). Leasing of Medical Equipmcnt at Ksh.7.2 billion; and ii)

Supplement for construction of county headquartcrs at Ksh. 332 million. Those

additional conditional allocations, were not converted into equitablc sharc of

County Govcrnmcnts bccausc they had ongoing contractuaI obligations.

(b) Ksh. 32.3 billion as additional conditional allocations to County Govcrnments

financed from proceeds of loans and grants by dcvclopment partners.

'l.rcatment of the additional conditional allocations in thc Division of Revenue Bill

25.The National Treasury treatcd the abovc additional conditional allocations as memo

items to the Schcdulc of the Bill.

26. They averred that the mcmo itcms wcrc not part ol the main Division ol Revenue

Bill and was intendcd as a disclosure to the public ofadditional allocation ofrcvenuc

from the national govcrnmcnt share ofrevcnue and loan & grants lrom dcvclopment

paftncrs.

27. Division of revcnuc are:

i. Itcm A: Total Sharable Rcvenue Ksh. l'775,624,173'860

ii. Item B: National governmcnt sharc of revcnuc raiscd nationally

amounting to Ksh. 1,398,798,856,427 olwhich 7,537'0000 shall bc
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lll.

transfcrrcd to County Govcmmcnts as additional conditional

allocations pursuant to Article 202 (2) ol the Constitution'

Item C: Allocation to L'qualisation Fund (pursuant to Articlc 204)

amounting to Ksh.6,825,3 17,433; and,

Itcm D: County cquitablc sharc amounting to Ksh. 370,000'000,000

Alternative Mcchanism for Disburscment of Conditional Grants to Countics if thcy

wcrc to bc Omittcd in thc Bill

28.Articlc 96 (3) of the Constitution providcs that the Scnate is responsiblc for

dctcrmining the allocation of national revcnue among countics and cxercising

ovcrsight over national rcvenuc allocated to thc County Govcmmcnts;

29. Articte I l4 (3) of the constitution cxcludes thc Division of Rcvenuc Bill and

county Allocation of Rcvenuc Bill fiom the definition of a money Bill. Articlc

2l tt( l) (b) requires a County Allocation of Rcvcnuc Ilill bc introduccd in Parliament

to dividc among countics the rcvenuc allocatcd to thc counly levcl of Govcrnment.

30. Scction I 9 I ( I ) as read with Scction 25 of the Public Finance Management Act

(PFMA), 2012 providcs lhal, each vear when lhe Budgel Policy Slutement is

introduced, the Cabinel Secrelatl' responsible ./br Jinance shall submit to

Parliament a Division of-Revenue Bill and Counly Allocation of Revenue Bill as

provided in the PI.-MA./br the.financial year to which that lJudgcl relates.

3l.Scction l9l (3) of the PIrMA also provides rhal,'the County Allocation of Revenue

Bitl shall speci[y - (a) each county's share of'lhat revenue under .subsection (2) and

(b) any orher allocarions to the counties, from the nalional gol,ernmenl,.s share oJ'

that revenue, and condirions on which those allocations shall be made'

32.Thc import of paragraph 24 was that any additional conditional allocations to

county Govcrnmcnts should bc containcd in county Allocation of Rcvcnuc Bill and

approved by Parliament.
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33.TheyarguedthatpursuanttoRcgulation24and25olthePublicFinancc

Managcment (National Govcrnment) Rcgulations, 201 5, National Govcmmcnt

Accounting Olficers coulcl issue Authority to Incttr Expcnditurc to rcspcctivc

accounting officers of the respectivc county govemments. Particularly, Rcgulation

25(l)ofPI.-M(NG)Regulations2015alsoprovidesAnaccountingof/icermay

authorize a public officer under their national governmenl entity lo be an Authority

to Incur Expendittu.e Hotder (AIE).; while regulation 25 (2) provides that, An

Accounting of./icer who finds it necessary lo authorize a public fficer in another

Mini.\t,y or counqt governmenl to irtcttr oflicial expenditure on his or her behal/'

shall do so b) i.r.tuing an Authority to Incur expendilure addres.sed trs lhe Accounling

Oflicer ofthe national governmenl or cottttty governntenl enliryt'

3y'. Howcvcr, Rcgulation 25 (3) and (5) givcs ctarity that designation of AIE Holdcr

shall be in writing in the form prcscribed by the National 'freasury; and Where an

Accottnting o/ficer tlctegales this atihorill'' the at'counting olliccr shall ramuin

responsible.[or any cxpenditure incurred as a resuh or lhat delegalion'

35. In the doctrine of scparation of powers undcr dcvolvcd system ol govcmment,

emphasis is ptaced on indepcndencc of thc two levcls as cnvisaged in Articlc 189 of

the constitution, However, is this option visibtc and how can the doctrine be

respectcd?

36.Articlc 226 (2) of thc constitution providcs thal, "The accounting officer or a

national puhlic entily is accountable lo the Ncttional Assembly./br ils./inancial

nlanagement'andthedccounlingo//icero/.acountypublicentityisaccountableto

the county assembly ./br its .financial managemenl" '

37. Accor<lingly, thc Article suggests that that arrangcmcnt poscd a challengc not only

on accountability mechanism if an AIE wcrc to bc issucd by a National covcmmcnt

Accounting olficer to a county Govcrnment Accounting officcr, but would also

offcnd principles ol the constitution on indcpendcnce of county Govemmcnts.

3g. It was for thc abovc rcason that the National Treasury was olthe considcrcd opinion

that the only legal instrumcnt to disbursc allocations to county Govemmcnts was
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the County Allocation of Rcvcnuc Act, which must be approved by thc Scnatc, and

as such allocations should be discloscd in the Division of Revenue Act as memo

items.

The increased Allocation to the Conditional Crant on the Leasing of Medical

Equipment Programme

39.That additional conditional allocation which was in its seventh ycar ol

implementation, was proposed to increase lrom Ksh.6.205 billion in FY 2020/21 to

Ksh.7.205 billion in FY 2021122 and was intendcd to lacilitatc the payment of lcasc

amounts in respcct ol nrodem spccializcd medical equipment in at least two hcalth

lacilitics in each County Covcrnment ovcr thc mcdium tcrm. That would facilitate

casy acccss to specialised health carc scrviccs and significantly rcducc thc distancc

that Kcnyans travel in search of such services today.

40. Thc significant incrcasc in allocation was to cater fbr pending bills relatcd to MES

programmc occasioncd by lack of provision in prcvious years' For instance, in FY

2019/20, Ministry of Health closcd with pcnding bills ol Ksh. l.l7 billion which

was trcated as a firs1 chargc in FY 2020121 from the allocation to MES of Ksh. 6.02

billion.

4l.Accordingly, thc balance would not bc adequatc to cater for thc current year's

contractual obligations, unless additional resources werc provided in thc

supplementary. Sccondly, the ncxt FY bcing thc final ycar olthe projcct, there was

nced to makc a full provision to ensure all contractual obligations were met belbre

closurc of the project so as not to attract pending bills and subscqucnt intercst which

would occasion loss of public lunds in the long run.

The High Court Ruling on Petition No. 252 of 2016 on Division of Revenue Act, 2016

42,Thc National Trcasury was cognisant and in agrccmcnt with thc High Court Ruling

on Petition No. 252 of20l6 on Division ol Rcvenue Act, 201 6 as it related to the
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Division of Revenue Bill, 2021 and submittcd as follows with regards to compliance

with thc findings that: -

(a)the National Government cannot allocate ilsel/'.limds.for and underlake

devolved funclions, without Jirst executing inlergovernmental agreements

required by Article 187 of the Constitution;

43. Thc Division of Rcvcnuc Bill, 202 I had not allocated any lunds to thc National

Government to undertake any ol the Dcvolved lunctions as contained in part Il of

the Fourth Schedule of the Constitution. Thc only additional conditional allocation

whosc expenditure would be made by thc National Covcmment on bchalf of

respective county governments was on Leasing of Mcdical Equipmcnt. -fhere

cxistcd duly signed lntergovemmenlal Agrccments pursuant to Articlc 187 of thc

Constitution betwccn thc Ministry of Hcalth (on behallof thc National Govcmmcnt)

and the rcspective county govemments to this effect.

(h)in accordance with Artir:le 202 (2) ol'the Consliltttion all./unds christcnetl

in lhe Division o.f-Reverurc Act us conditional or uncondilional grunts should

be netted from nalional governnenl's share of' reventre and nol .from the

overall revenues raised nalionally ;

44,Thc National Treasury had proposcd allocation of Ksh. 7.5 billion additional

conditionaI allocations to county govcmmcnts financcd lrom thc national

govcrnmcnt share of rcvcnue raised nationally to financc: - i). Leasing ol Mcdical

Equipmcnt at Ksh.7.2 billion and ii) Supplement for construction of county

headquarters at Ksh. 332 million.

(c)in accordance with Arlicle 202(2) of the Con.stitution all funds christened

in lhe Division of Reverute Acl us conditional or unconditional granls should

be disbursed to the Counties through the County Revenue Fund;

45. Thc National Treasury submitted that thcy shall- exccpt lor thc leasing of mcdical

cquipmcnt conditional allocation, disbursc all allocations to county govcmmcnts to
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their respectivc county Revenuc Fund Accounts as containcd in the proposed

County Allocation of Revenue Bill, 2021, which was befbrc Parliament.

(d)lunds christened as ,national interesl' in the Divisktn of llevenue Act 2016

or any other Division oJ'Revenue Act enaclcd lo implemenl the provisions of'

Article 202 and 203 of the Constitution cannol be apportioned on elevolved

.funcrions without the same being channeled to the counties as condilional

or unconditional grants.

46. Thc National Treasury, rhrough thc Division ol Rcvcnuc Bill, 2021 had not

proposed an allocation christened "National Intercst", Pursuant to Articlc 203, to thc

National Covernment. for functions devolvcd to county govcmmcnts'

47. The National Trcasury urgcd thc Committec to consider and reinstate thc definition

of rcvenue undcr section 2 0f thc Bill to rcad that ""rcvenue" has the mcaning

assigned to it under scction 2 of the Commission on Rcvcnue Allocation Act, 201 ll

and includes Roads Mainletrance Lew Fund allocation under lhis Acl'

Submission by the Commission on Revenue Allocation

ln accordance with thc rcquircmcnts olArticlc 205 olthe Constitution, thc Commission on

Rcvcnue Allocation considcred the provisions ol the Division of Rcvenuc Bill (National

Asscmbty Bills No. 3 of 2020) and madc thc following obscrvations:

48. Inclusion of conditional grants in DORB: ln linc with thc court ruling on Pctition

no.252 of 2016, conditional or non-conditional grants are not itcms to bc provided

for under the Division of Rcvenuc Act. tmplications ol thc ruling:

a) Thc Division of Revcnue Act should only rcflcct thc equitablc sharc

allocations bctween the two lcvcls of govcmmcnt, and

b) That conditional and unconditional grants havc to bc provided for through

an altemativc intergovernmental transfer framcwork

49. Alternative Mechanisms for disbursement for conditional Grants: Bascd on thc

following rulings (Pctition no.252 o12016):
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a) That the national government cannot allocate itselffunds and undertakc devolved

functions without first executing intergovcrnmental agreemcnts under Article I 87

of the Constitution,

b) That following from (a) above, the national government's accounting officers'

cannot spend money for conditional grants directly in the Counties to undertake

devolvcd functions unless there is an agrccment transferring functions under Article

187, l89or 190 of the Constitution and scction 2l olthc County Govemmcnts Act,

c) That there ought to be a framework stating the purposc, the goal and the

mechanism for the issuance of the conditional grant,

d) that all funds under Article (202) (2) of the Constitution (conditional or non-

conditional) must be channeled through the County Revenuc Fund (CRF) to the

specific counties for the spccific functions outlined by thc national lcvel of

government,

e) The said funds should be channelcd directly to the activitics in question and

accountcd for, and

fl that conditional and unconditional funds cannot be appropriated by the County

Assembly through a County Appropriation Bill.

50. Implications of the rulings:

a) That the relevant Ministry, Department or Agcncy under which the grants arc

accountcd for should provide a schedule of disburscment to cach of thc county

governmcnts based on an agrccd intergovcrnmental transfer framework

b) That the National Assembly has to approve thc appropriation of the conditional

and unconditional grants given that funds are bcing channcled directly to the

activities in question and accounted for by the national govemmcnt.

51. Increased allocation to Leasing of Medical Equipment Scheme: The

Commission was not part of thc signed contractual obligations between thc National
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Government, County Governmcnts and thc provider ol the Mcdical Schcmc. Thus

thc Councit of Govemors, the Ministry of Hcalth and the National Trcasury wcrc

better placed to providc more information on why the allocations for thc payments

kept on varying from onc year to anothcr. The Commission's understanding was

that whilst thc contractod amount remained the same, the annual variations could bc

inlormed by the nature and the number of cquipmcnts that wcre availcd by thc

provider each year.

Submission by the International Budget Partnership, Kenya (IBP-Kenya)

52. Country Manager IBP appeared bcfore thc Committee on 6th April 2021 raising thc

following key concerns:

i. The allocations to countics were declining, and that would affect serviccs.

Parliament needed to addrcss that situation so as not to losc the gains already

madc through dcvolution of public scrviccs.

ii. Public debt, pensions and other charges of the consolidated fund serviccs

were crowding out the amount available for sharing and hurting counties

allocation.

iii. Unrealistic rcvcnuc projection had ncgatively affected rcvenue sharing'

iv. Lack oftransparcncy, accountability and meaningful public engagement was

affecting the division of thc revenuc process

53. Despite devolution being a key aspect of service delivcry in Kenya, the

altocations to county governments were declining. whilc thc growth in national

rcvcnuc rcmaincd stablc ovcr timc, cxcept for FY 20201202 I and FY 202112022 cluc

to thc coVlD-19 pandcmic, thc amounts approvctl to countics as a proportion of

national revcnue werc declining. Howevcr, 2021122 would scc a l7o/o per ccnl

growth in allocations dcspite a projected dccline of 4% in ordinary revcnue. Thcy
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thereforc observed that that did not rcflect a realistic situation and proposcd that

parliament arrests that statc.

54. There was no clear growth factor on the division of revenue allocation basis.

This was left to individual actors in the national government to decide how

much should be allocated to county governments' Exccpt for FY 201512016,

Commission on Revcnuc Allocation (CRA) and thc National Treasury havc always

used diflcrent factors to determinc how the share of county governments should

grow. Of grcat conccrn was the allocation for FY 202112022 which was arbitrary

and had no basis givcn the declining ordinary revcnue occasioncd by thc Covid- l9

pandemic. As much as the incrcasc of Ksh. 53.5 billion was a condition for the

approval of the Third Basis for Revcnue Allocation, therc was no explanation on

how it was arrived at. IBP thereforc proposcd that as Parliament considered the

Division of Rcvenue Bill202l , thc growth t'actor or the critcria for deterrnining thc

same be established and made clcar. They suggested that as a minimum, allocations

to county govcmments should bc informed by the three-ycar average growth of

ordinary national revenuc.

55. Public debt, pensions and other charges of the consolidated fund services werc

crowding out the amount available for the division of revenue and hurting

counties allocation. Total debt scrvice was growing at a vcry high ratc and that

was limiting allocation to devolvcd serviccs. Thc growth in county allocation over

the years was very minimal which aflccted scrvicc delivcry. They also notcd thal

the growth in ordinary revcnue was very marginal. Morc importantly, whilc public

borrowing has a dircct impact on thc size of thc sharablc rcvenuc, thc National

Treasury was the only body dcciding on that vital national instrumcnt. They

therefore recommendcd that countics and thc Scnate should bc involvcd in thc

discussion on national borrowing as that has an impact on thc rcvcnuc that is shared

between thc two levcls of govemmcnt.

56. Pensions and other CFS Services have equally grown, and their administration

was of concern. Pension was a non-discretionary obligation that had a bearing on
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the size of revcnuc that was cventually sharcd betwccn thc two lcvcls ol

govcmmcnt. The higher the share of ordinary rcvenuc that is taken up by thcsc

national obligations, the lower thc sharablc rcvenuc and allocations to counties. An

analysis of govcmrncnt cxpcnditure on pcnsions between 2016-2021 indicatcd an

incrcasing trajectory over timc. as illustrated bclow

Government Fiscal Framework- Pension and other CFS

Source; Budgel Policy Statements 2016-202 1

57. Recommendations by CRA on harmonization of functions should be used to

justify adjustment of equitable share. CRA recommendcd harmonization of

lunctions as provided for in the Fourth Schedule olthc Constirution to bc uscd as a

basis for increasing the cquitablc share. IBP wclcomed thc rccommcndation and

urgcd Parliament to consider that approach as it would ensure that funds follow

functions that arc assigncd to the county govcrnments.

.58. Conditional Grants for construction of county headquarters needed to be

clarified. The Division of Rcvenue Bill 2021 allocatcd Kshs. 332 million towards

the construction of county govcmntent headquartcrs lor fivc counties namely,

Isiolo, Lamu, Nyandarua, Tana River and Tharaka Nithi. Thcre was nced for clarity

on thc criteria uscd to idcntily thc countics and thc amount to bc allocatcd to cach.

From thc bill, it was clear thc fivc countics rcccivcd a similar grant in thc prcvious

financial years. For instance, the Division ofRcvcnuc Bill 2020 allocated Kshs. 300

million to these counties. How far has thcir construction gonc? An annexure of the

samc should providc thc rcquisitc information that indicated thc progress madc ovcr
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the years. They therefore urgcd the Senate to compel thc National Treasury to

provide an annex with detailed inlbrmation on thc above.

59, Lack of transparency, accountability and meaningful public engagement was

affecting the division of the revenue process. Ahhough Parliament had cmbraced

public participation in the legislativc process and made efIorts towards facilitating

public participation, public cngagcment in thc division of rcvcnuc proccss was not

ellcctive but tokcnistic and inconsequential in thc ultimate decision-making

proccss. In somc instances, parliament did not cxplain its actions or give reasons for

ccrtain decisions. For instance, on 9'h March 2021, parliamcnt approved to rcduce

thc publication timc of the Division olRevcnue Bill from 7 days to I day. Although

that may be well within the Standing Orders of Parliamcnt, such actions needcd to

bc cxplained for the public to understand why the decision was made.

60.'I'he realism of revenue forecast remained a gamble. Rcvcnuc forecasts at both

national and county level wcrc ambitious and oftcn led to budgct dctlcits. This was

cxaccrbated by thc failure by thc Tax Authority to meet the sct targcts over thc ycars.

That would necd to be further rcviscd duc to thc elfect of COVID-19 to Kenya's

economic productivity. A trend analysis of revcnuc growth was critical in informing

revenuc projections for the coming ycars. Kcnya's budget proccss had inadcquatcly

lacilitated accuratc forecasts for rcsource collcction. The common tendency was,

therefore, to makc overly optimistic rcvcnuc projections lcading to incrcascd

uncertainty of rcsource flows. An analysis of total revcnuc collection including

Appropriation in Aid (A.i.A) showcd shortfalls in cach financial ycar sincc 2015.

Performance of Total Revenue including A-i-A (Figures in Billions of Kshs)

677 1059.3 907.7Targct Rcvcnue 642.9 328 6ll

920.6 8 10.657 5.2 558.4 633.'7Actual

97.143.3 138.714.1 s2.6Shortfall
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Submission by the Institute of Certified Public Accountants of Kenya

61. Basis for revenue projections: Kenya has consistently rcgistered a positivc growth

in its revenue collcction with it doubling from Ksh.0.7 Trillion in FY 20lll12 to

Ksh. 1.5 Trillion over a seven-year pcriod (2018/19) (KRA, 2019). However, thc

actual revenue rcccipts have continuously fallen bclow the targets (KNBS,2020\.

Coming from a global pandemic that necessitated most govemments, the Kcnyan

one included, to adopt expansionary fiscal policy mcasurcs, it is highly unlikely that

in thc coming FY 2021/22, thc Kcnyan economy will havc rcbounded. Thc

Govemment should therefore conduct a trend analysis of revcnue growth to inform

rcvenue projections for thc subscquent ycars. The ambitious rcvcnue forccast has

among othcr ramifications contributcd to budgct dcficits which havc in turn

worscned thc pending bills problem.

62. Inadequate utilization of the Leased medical equipment: Thc conditional

allocations are tied to thc implemcntation ol specific national policics, and are

mainly from both govcrnmcnt and donor community. One ol thc itcms catcrcd for

is the leasing of mcdical equipmcnt, which has been rccciving allocation from thc

FY 2015/16. However, a Scnatc reporl on 'Thc Managed Equipment Servicc (MES)

Project' indicatcs that the cquipment has becn under-utilized owing to inadequatc

hcalth pcrsonnel and insufficicnt inlrastructurc (water and elcctricity).

63. The rcport also highlights the exaggcrated cost olcquipmcnt supplicd in comparison

to prcvailing markct rates. Thcre is necd to provide capacity strengthening sessions

to the health personnel and fast-track the dcvclopment of thc requircd infrastructurc

in thc respective hcalth facilitics.

64.Conditional Grants for construction of county headquarters need to be

clarified and accounted for: In thc FY 2017118, 5 counties (lsiolo; Lamu;

Nyandarua; Tana Rivcr and Tharaka Nithi) wcre identified as being the only

counties that did not inherit adequate office spacc for county hcadquartcrs and thus
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would be allocated funds to construct their headquarters over the span of three

financial ycars (berwecn 24-32 months).

65. According to a report on County lnfrastructure by the Scnate Standing Committec

on Financc and Budgct, the State Department of Public Works submittcd that thc

implementation of this project would be carried out through thc Ministry with thc

National Government contributing 7 1Yo of thc amount whilc countics contribute thc

rcmaining 30%. The first disbursemcnt ol the agreed Ksh 518 million for

construction of their headquarters was received in FY2017118 therefore, the final

disbursement should have bcen in the FY 2019/20. Dcspitc this, DORB 2020 and

2021 still allocatcd the counties the amounts Ksh 300 million and Ksh 332 million

respectively as shown in the tablc bclow.

66. ICPAK thus proposed that there was necd for an implementation report on thc same

to justify the continued allocation. Furthcr, thcre was nced lor an indication on

complction of this projcct.

67. Consider conditional Allocation to support ECDE: In a Dcvolution Survey 2020

conducted by thc Institute, scvcral challengcs were documcnted that were impeding

the successful delivery of educational services, especially at the county level:

. high tumover rates for Early Child Development Education (ECDE) teachcrs

. low funding for ECDE, inadequatc invcstment in succession planning within

departmcnts, low and unclear schcnrc of scrvicc for ECDE tcachcrs,

. Inadequate infrastructure to support thc leaming ol childrcn living with

disability; and

. inadequate number of trained instructors in most polytcchnics.

68. ICPAK proposcd that thcrc was nced to providc conditional allocation to ECDE for

purposes of thc following:

a) increasing capitation for ECDE tcachers

b) Employment of skilled and qualified instructors in polytcchnics;

c) To support dcvelopment of adcquate monitoring and assessntent of

performance (quality assurancc) of leaming at that level.
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69. Public debt repayment crowding out the amount available for division of

revenue and hurting counties allocation: Public borrowing has a very direct

impact on the size of thc sharable revenue as shown in the table bclow. On averagc,

public dcbt servicing growth was higher at 30% than thc growth in both thc

sharcablc rcvenue (7o/o) and the county allocation (5%).

70. The Institute thus callcd on the National Treasury to contract more loans from thc

multilatcral lenders than from commcrcial lcnders who are usually morc expcnsivc

as compared to the fonner.

Tl.Further, since thc National Trcasury was thc only body dcciding on that vital

national instrument, ICPAK rccommended that countics through thc Scnatc should

bc involved in the discussion on national borrowing as that had an impact on thc

rcvenuc shared betwecn the two lcvcls of govcmment.

Growth in Public debt, ordinary revenue and counties allocation
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72.Actual public debt service figures have always been higher than the

projections: public dcbt rcpayment projections containcd in the division of rcvcnuc

bills wcre always becn lower than what was contained in thc programmc-based

budget documents. Thesc figures havc furthcr becn lower than thc actual ones

containcd in the national govemmcnt implcmentation rcview rcports. ln addition to

this, thc deviation of the projccted amounts as contained in thc division of rcvcnue

bills lrom thc actual show an incrcasing trcnd which shows that the projections arc

highly underestimated.

Public dcbt projections vs actual

t2%

29'%

3lt%

Source: Controller of Iludgct, National Treasury and Planning

73, This implics that additional borrowing has to bc incurrcd or provision of quality

serviccs would be compromised. Therc was need for more accuratc projections for

proper planning purposcs as well as obscrvance of transparency in public dcbt

contracting

74. Pensions and other CFS Services have equally grown, and their administration

is of concern: As shown in thc table bclow, servicing of non-discrctionary CFS had

grown at a high rate and that was limiting how much wass available for allocation

to dcvolved scrvices. Thc institutc commendcd thc National Trcasury for rolling out

54,9 t 85t7,l6l20t7lttl 462,243 649,396

826,202 184,6882018/19 64t.5t4 850,01 I

53 8,802 696,55420t9120

904.0002020t21
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the super annuity Schcme for all civil scrvants below the agc of45 to case thc burdcn

of pension payments in future.

Covernment Fiscal Framework- Pension and other CFS

Source: National Treasury and Planning -BPS 2019.2020,202 I

?5.The Institute also noted with conccm that the payout amounts to retirees was bclow

the budgcted amount. For instance, data from thc National Treasury indicated that

pension and gratuities paid to thc retirccs in the six months to Deccmber was 42.8

billion that represented 38.5% of the current year's rctiremcnts payouts budget

pointing to delays in processing the claims. The Institute therclore recommendcd as

follows;

o Therc should be transparcncy and accountability in proccssing and payment of

pension and gratuities lor thc retirecs as pcr thc budgct. Accurate schcdule and

proper rccords ofrctired personnel and amounts disbursed should be fast-trackcd

to aid carly disburscment ofsuch lunds to the rctirecs who rcquirc thern to bettcr

their livelihoods.

. Following the trend of budget for thc payment of pcnsions and gratuitics, it was

projected that this cost could go even higher in the next five ycars. Thcrc was

nced for thc managcmcnt and administration ol retircmcnt bcncfits for

employces to be transferred to thc respectivc employment commissions. For

instancc, thc pension for public servants should be administered by the Public

Service Commission whilc that for teachers should be administercd by the

'feachcrs Servicc Commission, etc.

76. Progress of the Equalization Fund: Articlc 204 of the Constitution of Kenya 2010

establishcs an equalization fund to providc basic services such as watcr, roads,

heatth facilities and electricity to thc marginalizcd areas as idcntificd by the

89.6 t23.470.ri64.0 65.1Pension and other

CFS (Ksh billion)
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Commission on Rcvcnue Allocation. Thc fund has a 20-year period within which it

should bc opcrational. Timc is thus a kcy factor in as far as the success of thc fund

is concemed. According to a rcport on the Considcration of the tsqualisation Fund

Bill by the Departmental committee on Finance and National Planning, thc current

composition of thc Equalisation fund ovcrsight Board was not been ellcctive in

administe ring the F und. To this end, progress implementation reports should bc

publicty availed to provide thc status olthe projccts financcd by the Fund.

77.Way forward for Nairobi City County: There was need lor clarity on how revenuc

woutd be allocated considering the transfcr oIfour crucial functions (County Health

Scrvices; County Transpott Scrvices; County Planning and Devclopment Scrvices;

and County Public Works, Utilities and Auxiliary scrvices) to Nairobi Metropolitan

Scrvice. This was important to curb any stand-off bctwccn thc County and NMS

that could dcrail scrvicc delivcry.

78. Budget Transparency was critical for objective division of revenue: The lack of

a clear definition and objectivc criteria for detcrmining national interest has becn

exploited by national governmcnt to starvc countics of rcsources. Additionally, thc

framework for thc rnanagemcnt of conditional grants continues to be weak, and

indeed does not mect the constitutional requirements for fiscal prudencc and

transparency.

. The Division of Revenue bill should includc perfom-rance and accountability

information on conditional grants to adhere with constitutional and statutory

requircments. For example, categorization of conditional grants in terms of their

type, nature, administration and trends in allocations.

. Prudent utilization of grants and access to information lncludc key

accountability information on conditional grants.

. Estabtish explicit principlcs which inform conditional grants or transfcrs which

are subjcct to spccific conditions that may include; targets usc, by scctor or

purposc; requirement for matching (i.e. matching grants) which rcquirc

recipicnts to contribute part of costs; requircment to meet spccified targets'
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outputs or results; onc off-funding or ovcr a pcriod, may bc opcn ended, like thc

casc with LATF but with requiremcnts to achievc specificd pcrformancc ratios

e.g. dcbt. rcvcnuc elc

' On Performance evaluation there is a necd to cnsurc that funds arc traccablc to

avoid double funding and blurring of reporting. National dcpartments must

report to Parliament the outcome olgrants allocated for spccific purposc.

79. Fiscal Accountability: There was necd to strengthcn the fiscal accountability

structures across both the national and county govcmlnents. The rccommendalions

from oversight bodics including the controllcr of Budget and thc Auditor Gcncral

should be followcd so as to ensurc prudcnt use ol public funds. Thesc include full

compliancc with the Public Financial Managcment Act (2012).

Submission by Mr. Robert Wakungwi Sakrva, Senior Medical Laboratory Scientist'

Masinde Muliro UniversitY

80. Mr. Sakwa observcd that considcring the govemmcnt focus on univcrsal health

coveragc and enhanced reproductive health to the citizenry, and in view of thc

COVID l9 pandemic it would bc wisc to havc sulficicnt man powcr to improve on

evidencc bascd mcdicinc that is rnore objectivc as opposcd to curativc.

8l.Thcre have bcen cfforts to cngagc intcm Doctors, nurses and clinical officcrs but

thc engagement of medical laboratory personnel undcr the samc arrangemcnt for

onc ycar has not bcen forthcoming duc to lack of attcndant rcsourccs budgeting

compromising diagnostic serviccs across public hcalth facilitics.

82. Hc thcrcforc proposed that thc intcmship of medical laboratory pcrsonnel bc

considcrcd and implcmcntcd this timc round now that thc SARS COV 2

transmission was activcly in thc community. Thc presencc of intern diagnostic

pcrsonnel within the community on a continuous basis as they work undor

mentorship and gain compctencc would assist in having youth devclop skills to

vcnturc into the privatc seotor latcr in casc thcy fail to bc absorbcd into public

scrlr' I c c
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3.0 COM MI'I'TEE OBSERVATI ONS AND RECOMM EN DA'TI ONS

3.I OBSERVATIONS

83. Thc Committce made the lollowing observations/ findings-

a) That the proposed county equitablc share is Ksh. 370 billion. This is in line

with the Resolution on thc Basis for allocating among the counties the sharc

of national revcnuc annually allocated to county govemments approvcd by

the Scnatc on l7'h Scptember,2020.

b) That somc provisions contained in the Bill contravenes thc Ruling in High

Court Petition No. 252 of 201 6. Thc ruling paragraph 72 stated-

" I{hen allocating .lunds lo lhe colt,xty leve I of govarnmcnt as either a

conditional or non-condilional grant, it is expecled that the allocalion is

ntade.from lhe nalional level of governmenl's share. Secondly, it is lrilc

/rom the language used in Arlicle 202 as read with Arti('le 218(1)(a) o/

the Conslilution, contlitional or non-conditional grants are not an item

to be provided for under the Division of Revenue Act. Conditional and

non-conditional grants can be issued to lhe cou,tty level of governmenl

under the ausptces of Arlicle 190 of' the Constilution or through an

agreemenl heli)een lhe ttuo levels of governmefil that respecls the

instilulional and ./unctional integritv of the either level of'governmenl. "

c) That thc incremcnt by Ksh. I billion to the MES programmc was to catcr lor

pcnding bills incurrcd by the Ministry olHealth in the FY 2019/20. Thus. to

ensurc thc contractual obligation was fulfilled, additional resourccs arc

required since pending bills must bc treatcd as a first chargc.
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3.2 R.ECOMMENDATIONS

84. The Committee recommcnds-

a) thc Division of Revenue Bitt (National Asscmbly tsills No. 7 of 2021) be

approvcd with the amendment to thc schcdule as follows; 'thal the schedttle

to the bill be deleted and substituted therefor with new schedule as attached

here below.'

Pcrccntagt' (%, ) oI 20l 6l 17 auditcd and
approvcd revcnuc i.c. Ksh. 1,357,69ti
M illion

This recommendation is in compliance with thc Ruling in Fligh Court Petition No.

252 of 2016, whcrc thc court hcld that it cannot bc pcrmissible to provide lor

conditional grants in thc Division of Rcvenue Act and therclore it lollows that

conditional grant cannot bc proposcd in Division of Rcvenuc Bill.

b) An enactmcnt of bill to providc for a legal mcchanism to cnablc thc transl-cr

of conditional grants to the rcspective County Revcnuc Funds (CRFs) and

withdrawal from CRFs by county govemmenls. Thc Bill should also providc

a framcwork lor thc managemcnt, control and accounting fbr conditional and

unconditional grants.

c) That thc proposecl nascent lcgal instrument will addrcss the modalities of

allocation, cxpenditurc and reporting on conditional grants to county

governments. It will thcrcforc be within the purvicw olArticlc I l0(4) of thc

Constitution.

A. 'l'0tal Sharablc Rcvcnuc I ,775,624,173,1160

l]. National Govornmtnt 1,398.798.1.l56,.127

(1, ll(lualization l"u nd

l). County cquitable share 370,000,000,000 27 .3"/o
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APPENDIXES

(a) Committce Stage Amendments

(b) Minutes of the Committee sittings

(c) Submission from Public Institutions and Members of Public

36 lReport on Division of Revenue Bill (National Assemhly Bills No, 7 of 2021)



12"' April, 2021

'l'hc (-'lcrk of thc Scnatc
l)arlianrent Iluildings
NAIltoBI

ItFl,: COMMI'I'TilE STA(;ll AMIINDMEN]'S'rO TtIII I)IVISION ()F l{EVI,NIJli
I}ILI,, NA'I-IONAL ASSI,MBI,Y BII,LS N(). 7 OI.'202I

NOTICE is given thal Scn. Charlcs Kibiru, MP, Chairpcrson. Committcc on lrinancc and

Iludgct intcnds to movc thc following amendmcnt to thc I)ivision olRcvenuc Ilill, National
Assembly Ilills No. 7 ol'2021, al thc Committce Stagc-

SCIIEDUI,E
TIIAT the Ilill be amondcd by dolcting thc schcdulc and substituting thcrolbr the lbllowing
ncw schsdule-

S(IHEDIJLE (s..1)

AI,I,0CA1'I()N O}' REVENUE RAISI]I) NA'I'IoNAI,I,Y I}E'I'WI.]EN 'tIII.] NATIONAL
ANI) C0UNTY (;oVT]IINMI]N'I'S T-OR T'IIE I'INANCIAL Y I.:,AII 2O2I122,

I ypc/level of rllocrlir)n \rrotrtrt in Kih.

l'errerlnsc ({7o) of
:016/ 17 a rdil€d and
rpprovcd Rci cn ue i.r.
l\sh. I J57.6r)lt lIilli0n

\.'torrlshrrrhlr R.r.nuc r,775,621,1?J,li60

B. Ntriional(;ovcrnmrol | ,J')8.791t,ti56,r 27

(. Uqualirxliotr fund 6.Ii25,J 17..1.]J 0.5r19/.

D. ( ounl) r.tuilrhlr shrr.
110.00{t.000,000

!1.3tfo

I)atcd I 2'r' Anril, 2021

Charles Kibiru.
Chairperson, Commiltee on [;inance and Budgel.
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MEMORANDUM TO THE SENATE ON THE DIVISION OF REVENUE BILL

(NATTONAL ASSEMBLY BILLS NO. 7 OF 2021) FORFY 2021/2022

07 APlul.2021

'IJris memorandum has been prcpared by thc International Budget Partncrship Kcnya (lBP Kcnya).
IBP Kcnya is a non-proFrt organization working to advance transparenc,v, accountability, participauon,
and e<1utty in national and countl, budgeting processcs. IBP I(enya's rvork focuscs on strengthening

thc impact of citizens and civJ societv organizations (CS()s) advocacy on budgct policies and

outcomes at national and sub-national lcvcls ofgovernancc. Citizcn advocacy, gcneration ofcvidcncc,
and tcchnical assistance to both govcrnments and OSOs, lcarning, and nctworking arc integral
compone nts of IBP I(cnya's work.

Just lrkc the Dir.ision of Revcnue llill 2020, thc prcparatir:n of the Dir.'ision of Rcvcnue l\ll 2021

comes at a time of trght fiscal stess in the country amidst graYe cffects of thc coronavirus pandcmic.

One ycar on, the spread of the vrrus has continued to affcct intemational and local tradc drrccdy. Many

countries continue to enforcc stringent mcasures that include restrictions ()n travcl, partial and total
national lockdowns, and curfcws to contain the sprcad of thc tirus's ncw variant strains. 1'hc ripplc
cffect has bcen a dcclinc ur critical sectors' pcrformance in affectcd cconomies such as tourism and

hospitahq,, transport, capital markets, and trade, among othcrs. Parliamcnt should guide thc country
in enacting policies that will make life managcable for all Kenyans, especially those in low-income
status.

In this mcmorandum, we raise the following kcy issues:

l. Thc allocations to coundcs arc dcclining, and this will affect scrviccs. Padiamcnt nceds to addtcss

this situation not to lose the garns alreadv madc through pubhc scrvices' devolution.
2. Pubhc debt, pensions, and other chargcs of thc consolidatcd fund services are ctowding out thc

amount available for sharing and hurting counties a[ocation.
3. Unrealistic revenuc projection has ncgatively affectcd rcvenue sharing.

4. Lack of ransparency, accountabiliry, and meaningful public cngagement is affecung thc division
of thc revenue process.

Submissions

1. Dcspite devolution bcing an cssential aspect of Kcnya's service delivery, the allocations
to thc county govemmcnts have been dcclining. ,\s'l'aLrlc 1 below shorvs, whilc thc grorvth
in national rcvenuc has rcmained stablc over timc, cxccpt for F\' 2020 /2021 and lr\' 2021/2022
duc to the COVID-19 pandcmic, the amounts approvcd to counties as a proportion of national

revenue has bccn dcclirung. However, this year will scc a 1704 perccnt gtowth in allocations dcspitc

a projccted declinc of 4%o in ordinary revenue, rvhich docs not rcflcct a realistic situation. We

pr()p()se that parliamcnt arrests this statc.



Kenya

2. Conditional Grants for the construction of county hcadquarters need to be clarified. We
notc that the Division of Revcnue Bill 2021 has allocatcd I(shs. 332 million towards the construction
of county govcrnment hcadquartcrs [or five counties, namcly, Isiolo, [,amu, Nvandarua, 1'ana River,
and'I'haraka Nithi. 'fhcrc's a necd for clarity on the critcria uscd to idenu$r the counties and the
amount allocatcd to each. From thc Bill, it is clear that thesc are sti.ll the fivc counties that receivcd a

simiJar grant in thc prcvious financial ycars. l,'or instancc, thc Division of Revenue llil2020 allocated
Kshs. 300 million to these countics. It will be good to knorv how far have their construction gonc. An
anoexurc of thc same should provide thc requisite information that indicatcs the progrcss made over
thc years. Wc urgc the Senate to compcl thc National Trcasury to pror.idc an anncx wirh dctailed
information on thc abo\.c.

3. Thcre is no apparent growth factor in thc division of revenue allocation basis. This leavcs
it to individual actorc in thc national govcmmcnt to decide how much should be allocated
to county governments. -r\s Table 'l shows, exccpt for FY 2015/2016, (lommission on Rcvcnue

,'\llocation (CRA) and thc National Trcasury har.c ahvays uscd differcnt factors to dctermine how
thcy sharc of county govcrnmcnts should grorv. ()f gtcat conccrn is thc all<>cation for liY
2021/2022, which is arbitrary and has no basis given the declining <>rdinarv rcvenuc occasioncd

bv the (xxrd-19 pandcmic. Givcn I'-igur / belorv, as much as the incrcasc of l(sh. 53.5 bilhon was

a condition for thc apptr>val of thc Third Ilasis for Rcvenue i\lkrcation; thcre was no explanation
on how it rvas arrivcd at. As Parliamcnt c()nsidcrs this Bill, rvc propose that thc growth factor or
the critcria for detcrmining the samc be cstablishcd and madc clcar. Thercfotc, wc proposc that

as a minimum, allocations to county goyernmcnts should bc infotmcd by thc thrcc-year avcrage

grorvth of ordinary national rc1'cnue.

Figure 1: Basis for Increase ofEquitable Share by Ksh. 53,5 billion

County Governments' Equitable Share

6. The Bill proposes to allocate County Governments' an equitable
share of revenue raised nationally for the financial yeat 2O2ll22 of Ksh.
370 billion. This is premised on Parliament having approved the third
basis for allocation of the sharc of national revenue among the County
Governments in September, 2020 on condition that the formula's
implementation would be preceded by a Kshs. 53.5 billion increase in the

Counties' equitable revenue share.

Table 1: Dit;ision of Revenuc 2015-2021
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4. Public debt, pensions, and othcr charges of thc consolidatcd fund serviccs arc crowding out
the amount available for rcvenuc division and hurting countics allocation.
As'l'ablc 2 below shows, total dcbt scn'icc has becn grorving at a vcry high rate, limiting how much is

available for allocation to dcvolvcd scrviccs. The growth in counry allocation over thc ycars has becn

vcry minimal, which affects scrvicc dcLivery. We also notc that thc grouth in ordinary rcvcnuc has

becn vcry marginal. Morc importandy, while public borrowing dircctly impacts thc sizc of thc sharcablc

rcvcnue, thc National 'l'rcasury is thc only body dcciding on this vital national instrumcnt. Wc

rccomrnend that countjcs and thc Scnatc be involvcd in thc discussion on national borrowing as that

impacts the revenuc sharcd bctwccn the rwo levels ofgovcrnmcnt.

Table 2: Setuicing ofnon-discretionary Consolidated Fund Seruices

I

201{/ l5 226.66

Lt5?.r1 259.77 159! 1,25t 6720t5/t6 10.{%

1.t00.57 280.10 1..t80.2020t6lt7 15.0% 7.8%

J01.002nt7/ltr 15.0%

114,00 l,i{ll 0720t8/19 4.00,6 !,496 9l

.l16.50 1,rt11.11)l,lr{3 tI

ilt6.50 t,u57 00!02ol2t 0.0%

y..r (2016.2018)

l tJ56,7l
2021t22 16.9% t.773-60 370.00 t.775 60 2t%3.2%

Year
Total Debt
Service

O.dinary
Revenue

Counties'
Allocation

Growth in Total
Debt Service

Growth
Ordinary
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tn Growth
County
Allocation

tn

2Ot4/1.5 392.2 1,O32 226.66

2075/16 1,15 3 259.77 9% 12% 1,5%

2076/r7 463.2 1,306 280.3 8% 13% 8%

2017 /L8 598.5 7,486 302 29% 74% 8%

201811.9 850.1 1,688 314 42% 74% 4%

ctu
Ordin ry

69uil.bl!
shrr!

rb. DoR
(2o2Ll22tt

sh.rbl.
R.wnu. (x[s

&uhabl.

shrnbl.

1.031.80

427 .6
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2019/20 6 51.5 L,573 316.5 -23% 7%

Soura: Publt Dcbt Management Rei>ort.t'or 2019 / 2020 and Diuision of'Reunu Acts (2011-2020)

5, Pensions and other CFS Scrviccs havc cqual.ly grown, and thcir administration is of
conccm. Pcnsion is a non-discrctionarl' obligauon that has a bcaring on the sizc of revenuc that
is cvcntually shared bcnvccn thc two govcrnmcnt lcvcls. -fhc highcr thc share of ordinary rcvcnuc
takcn up by thcsc national obligations, thc krwcr thc shareablc rcvcnuc and allocatitxrs to c()ur)tics.
An analvsis r>[ govcrnment expcndirurc on pcnsir>ns bcrwccn 2016-2021 indicatcs an incrcrsing
trajcctory ovcr time, as illustratcd in 'fablc 3.

'l uble ): Oorcnnent l;irul l;rdnuwork- Pcntion and ollxr Ol;-\'

.foane: B .qe/ Polity.\'tatenenx 2016-202I

6. The National intcrcst allocations takc a considcrablc portion ofthc sharcablc rcvcnuc and

havc only substantiall declincd irr 2020/21 ri,td will lurthcr clcclinc in 2O21/22.

,9 outr: ///out n Data I)irition ol l\uunrc Ri//, 2021

Scnatc should concem itself with the alkrcation growth factor of thc items wrthin thc National
intercst component. ()rdinary revcnue has grown by 37 pcrccnt from 2015/1(t, with Natronal

intcrcst allocations grorving by 10 pcrcent, which is <1urtc significant.

Average t3% 9% 7%

Pension and

other CFS

43,429
M illions

60,169
Millions

91.1
Billio ns

109.5
B illio n s

7L8.7
B illio ns

L37 .0

B illio ns

NATIoNAt INIfREST ALLoCAnONS lx!h. Million)

7011118 2018/19 20r9/20 202012r 202ut2

ordinary

Revenue 1,365,063 1,49a,751 1,573,418 1,574,m9 r,775,624

Share of

0rdinary

Revenue

Share of

Ordinary

Revenue

Share of

0rdinary

Revenue

Share of

0rdinary

Revenue

Share of

0rdinary

Revenue

National

lntererl 82,696 6.1% 84,186 56% ,tffi 6W" ,753 55% &3,197

Yea r 2016 2077 2018 20L9 2020 2027

Itt
I
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z02o/zt

2015

2t

l3%

Iotru: A//ocalion l)utu - Diuiion oJ lleunw Bi/1, 2021

Thc National interest items are not rcflcctive of the inter-county/rcgional issues. Scnate

should advocatc f<rr rcgional public scn'icc issues to bc incorporatcd hcrein. Casc in point, thc
third-gencratior.r rcvcnue sharing formula uscs counq'-spccific paramctcrs to dividc rcs()urccs.

Scn'ices such as hcalth scn'ices at lcr.cl 5 are to thc bencfit of rcgions. ,\rc individual countics

cxpcctcd to ft)()t this brll? Having counties takc rcsponsibrliq for such is not in linc rr,,ith funds

following functions. Other issues such as shared inter-county rcsourccs, e.g., dcvclopmcnt of
water points, should also be considcrcd undcr National intcrcsts.

7. Rccommendations by CRA on harmonization of functions should be used to iusti$ the
adiustment of equitable share. r\s highlightcd in Figurc 2 bcl<>rv, (lll;\ made a recommcndation
to harmonize functions as pror.'ided for in the fourth schcdulc of thc Constitution bc uscd as a

basis for increasing the equrtable share. Wc wclcome this rccommcndation and urge l)arliamcnt
to consider this approach to cnsurc that funds follow functions assigned to thc county
govcrnments.

ITET

DESCSTmo (KSh

Mlllbal fv20l5/16 t-Y 2017/18 FY20l9/20 7020/zt zozt /zz FY Z0l7118 t_Y 101e,'10 znlat2l ?021/22

lll 7t.@h t2.ay.I,ts1,97',! 1,3(x,56a t,365,063 r,651,517 1,A77.176 1,57d0o9 r,775,624

79.189 u2,696 ll,6 86,753 83.t97 I l9%

t0 3%11,100 10,556 27,800 24,U16 7?,?61 35 2% lt 3%

12.500 11,700 ll ir80 tl 175 l1 t03 I t,375 u.199 J0 4% 2 t% 57% 1.5%

llr 5.1,1 1 44! t6,tt7 00'xrour,-e**-r I rz,oss 1H,544 t6226

1i r54 17,305 26,U12 519,n.i2a,162
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451%t4,1lo 12,205 tl2Jt 13,911 lit,73l 7,537 4\ ?%
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F'tgtn 2: Recomne ndatiou oJ'the CRA and tbe National Tnarury

8. Lack of ttanspatency, accountability, and meaningful public engagcmcnt is affecting thc
division of thc revcnuc proccss

Thc Division of Revenue Bill,2O2l

Source: National Treasury and Planning

Teble 3: R.ecommcndatlons of the CRA and tte Nadond Treamry
(Kshs. Milllon)

Expenditure Item CRA Netlonal
Treasury

Yarlsnce

A B CE(A-B)
l. Equitable Revenue Share in FY

2A2U2l (Ba*) 3r6500 3l65OO
2. Adjustment for revenue growth FY

2021 as determined in the Fiscal
Framework (36,r00)

3. Conversion of conditional grants to
Equitable Share, i.e. Level -5,
RMLF, User fees foregone and
village Polyrcchnics t7 92O t7,&o (380)

4. Harmonisation of functions in line
with the fourth Schedule of the
Constitution and Article 187(2) 36,480 36,480

TOTAL EQUITABLE SHARE OF
REVEME= (l+2+3r4) 370,000 370,fl)O

r\lthough I)arliamcnt has embraccd public participation in thc lcgislativc proccss and made cfforts
torvards faciLitating public partrcipation, public cngagcmcnt in thc division of revcnuc process is

not cffectivc but tokcnistic and inconscrluenual in dre ultimate decision-making proccss. ln sr>mc

instances, l'arliamcnt does not explain its actions or givc reasons for ccrtain dccisions. lior
cxample, on 09 Nlarch 2021, I)arliamcnt approvcd to reduce thc Division of ltcvcnue llill's
publication time from 7 d21,5 16 1 day. This may, be rvcll wrthin the standing ordcrs of thc
Parliament, but such actions nccd to bc cxplaincd for the pubhc to undcrstand why thc dccision
was mads.
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Ovcr thc ycars, civil society organizations have raised conccrns on thc issucs mcndoncd abovc,
rvhich havc nevcr becn adequatcly addresscd. Thcrc is a nccd for clcar guidancc on horv the public
should engage during the division of the rcvcnuc process to influcnce dccisions made and the k.ind

of information that govemment instirutions should provide to enable thc citizens to e ngagc

accordingly. Bcsides, a fcedback mechanism is required informing on how sutrmissions and inputs
from the public arc handled. Pursuant to r\rticle 201of the Constitution and Scction 35(2) of thc
Public Finance Management .,\ct, thc Cabinct Sccretary should enact rcgulations tr.r provide for
meaningful public participatron in the national budget and includc sanctions for failure t<r

undcrtakc meaningful pubhc participation in thc budgct proccss, including division of rcvenuc

Proccss.

9. Thc tcalism ofthe rcvenue forccast remains a gamble. \\rc notc that revenuc forccasts at both thc
national and county levcl havc been ambitious and often led to budgct dcficits. Wc arc concerncd witl.r
the accuracy and the ambitious naturc of the National 'frcasury's revenuc projcctions. 'fhis is

exaccrbated by the failurc of thc Tax r\uthority to meet the set targcts over thc years. 'fhis will necd
to bc furthcr rcviscd duc to the cffcct of COVID,19 on Kcnya's economic productivity. A trend
analysis of revenuc growth is critical in informing rcvcnuc projcctions for thc coming ycars. Kcnya's
budgct proccss has inadcquatcly facilitatcd accuratc folecasts for rcsourcc collcction.'l'hcreforc, thc
common tendcncy has bcen to makc ovcrlv optimistic rcvenuc projcctions lcading to increascd
uncertaiflty of resource flows. An analysis of total rer.cnuc collcction, including Appropriation in ,\icl
(A. i. A), shows shortfalls in each financial vcar since 2015, as seen in Table 4 below.

.f orne: National'l'reasury- Bdgct Polity Statcntats 2016-2021

10. Convcrsion of Conditional grants to unconditional grants lcavcs morc qucstions to bc
answercd -'l-hc four convcrtcd conditional grants arc bcrng lcft at the discrction of c,runtrcs.

Horvcvcr, horv havc thc rriual dtcctives that rvcrc bchind thc cstablishmcnr of thc conditional
grants dealt with? Iror instance, rvhat rvill bc the in.rpact on actual scn'ice dclivery in thc prrman'
health faciliucs rftcr scrapping thc conditional grarlt on uscr fces forgonc? -l his will risk thc funtls
bcing divcrtcd t() ()thcr dcpartmcnts since thcre arc no mccharrisms put in placc to ring-fcncc thc
unc,,nditir,nal grants t() lhc counttcs.

Gratrts converted to Uncondltlonal Gran!5
Current Condltional Grants (Bllllons) 20rS/r6

DORA
20l6lt7

DORA
20tTlla

DORA
zOtA/19

DORA
2Ot9/20

DORA
2O2O/21

DORA
2O2t/22

D0RA
1 42 1t 4.:l 4..J 17 .l

Comp.rsation for user lecs forSonc 0.9 0.9 0.9 0.9 09
3 Dev.lonment of Youth Polytechnics /.0 2.0 2t)

Year Dec-15 S ep- 16 Nov- 17 Nov-18 Dec-19 Feb-21
Target Revenue 642.9 324 611 677 10 5 9.3 907 .7

Actual 57 5.2 3 13.6 558.4 920.6 81 0.6
Sh ortfa Il 67 .7 14.4 52.6 43.3 138.7 97 .1

Table 4: Pctfotntancc ofTotal Rcvcnttc includiog A-i-A (Figucs ht Billions of IGhs)

4.0

?

20

633.7
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4 t. 3.1 43 11.1 u.l

Lev.l 5 Eospit.l Co.dltion.l G r. ntr lKShr. Bllllon)
2011/t4 2Ot4/1,5 fY 2015/16 fY 2016/20r7 rY 2017/18 FY 2018/19 fY 20r9/20

i 0.26 019 0 l') 0.10 0:10 030

2 0.18 0.1I 0.:r6 0 33 0.:i4 0:1,1 0.34

3 0.31 0.21 0.34 0.41 0,4:l 0.41 0,,13

0.37 0.09 0.33 0.39 0 ,11 054 0.54

5 0.21 008 014 0.40 042 0.,t2 0.42

6 0.40 025 0.J4 0.35 o17 0.37 0.37

0.16 0.111 0..17 0.Il 0.111

8 0ll 0.06 0.2,1 036 0.37 037 031

9 041 0.21 0.40 0.37 0.t9 0.39 0.39

10 0..12 0t8 016 0..i7 0.t7 0t7

ll 0.3r.1 0.20 0.37 0.39 041 0.41 0.41

3.42 1.87 1,60 4.00 4.20 4.33 4.33

Thc conditional grants to the l,cvcl 5 llospitals rvill be shatcd across all 47 ( lountics. 'l'his mcans that

thcrc rvill be some rcduccd funding to thc 11 countics rccciving thc grant. l'hc unansw'ercd tlucstion
is, rvhat will happcns to thc fundrng gaps occasioncd by this convcrsion?

Sourcc: County Allocation Rcvcnuc Acts

11. A significant proportion of thc budget is lcft to donor grants and loans and for very vital
scrvices. ()vcr thc past thrce financial ycars, tlonor grants havc bccn al:ovc I(Shs. 30 br]lion, and

thcrc is a nccd to understand thcir sustainability plan, spccificalll'asscssing thc impacr on thc

sen'iccs under thesc grants. l]urthcr, thcre is a nced to providc the total amount schedulc, and thc
rclcvant Future ycars should bc rncludcd in thc mcmoranda t() Ilive a completc picturc.

Source: ocoB Quarter Reports & DORBills

Signed
Dr. Abraham Rugo Muriu
Country Managcr
Intemational Budgct Partncrship-Kcnya
Email: arugo@in rcrnationrlbtrdget.org
Phonc: +2547214.11083

7.4 9.2 l6. t 16.6 t 7.4E

FY 2020/27 FY 202r/22FY 2Ot8/79 FY 2O1.9/2O

32.33 6.9 39.1 30.2
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14 Riverside Drive
Grosvenor block
2"d F'loor
P.O. Box 13ro - oo2oo
NAIROI}I

COMMISSION ON REVI],NUI' ALLOCATION

OUR REF. CIIA/r4lVol.6(zt) DATE; o6 April zozr

Mr. J. M. Nyegenye,
Clerk of the Senate,

Clerk's Chambers
Parliament Buildings
NAIROBI

Dear Mr. Nyegenye

RE: THE COMMISSION CONSIDERATIONS ON (DMSION OF
REVENUE BILL (THE NATIONAL ASEMBLY BILLS No.7 OF zozr)

'fhe Commission on Revenue Allocation is mandated by Article zt6 (t)(a) of the
Constitution to make a recommendation concerning the basis for the equitable
sharing of revenue between the national and county governments.

In this regard, the Commission in accordance with the provisions of Article zo5,
has considered the provisions of the National Assembly Bill No. 7 of zozt on the
division of revenue between the national and county governments and in
particular, inclusion of conditional grants in the Division of Revenue Bill, the
alternative mechanism for disbursement of conditional grants and the increased
allocations to the conditional grant on leasing of medical equipment progranlme,
and hereby submit the attached considerations.

Yours Sincerely,

Dr..Iane Kiringai, EBS

CHAIRPERSON

Afil/ot

Tel: 254 (zo) 4zgtlooo
Email: info@crakenya.org
Website: www.crakenya.orq
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Attachtnent/ot

Prontoting an Equitable Societg

MEMORANDA ON THE DTVISION OF REVENUE BILL (NATIONAL
ASSEMBI-Y BILLS NO. 7 OF zozr)

In accordance with the requirements of Article zo5 of the Constitution, the
Commission on Revenue Allocation has considered the provisions of the Division
of Revenue Bill (National Assembly Bills No. 3 of zozo) and make the follows
observations:

z. Alternative Mechanisms for disburscment for Conditional
Grants
Based on the folloutng rulings (Petition no. 252 of zo16):

a) That the national gouernmetTt cannot allocate itself funds and
undertake deuolued functions without first executtng inter-
gouenTment agreements under Article r87 of the Consttlution,

b) That following from (a) aboue, the nalional gouernment's
accounting officers' cannot spend money for conditional clrants
directly in the Counties to undertake deuolued functions unless
there is an agreement transferring functtons under Article t87, t9g
or tgo of the Constitution and sectton zt of the County Gouernment
Act,

c) That there ought to be aframeu;ork stating the purpose, the goal
and the mechanism for the issuance of the condttional grant,

d) that all fi.nds under Article (zoz) (z) of the Constitution
(conditional or non-condittonal) must be channelled through the

Page 1 of 3

r. Inclusion of conditional grants in DORB
In line with the Court ruling on Petition n.o. 252 of zo16, conditional
or non-conditional grants are not items to be prouided for under the
Diursion of Reuenue Act.
Implicatiotts of the ruing:

a) The Diutsion of Reuenue Act should only reflect the equitable share
allocations benueen the tuo leuels oJ gouernment, and

b) That conditional and unconditional grants haue to be prouidedfor
throug h an alternatiu e interg ou ernmen tal transfer ftameu ork



County Reuenue Fund (CRF) to the specifi.c countiesfor the specific
functions outlined by the national leuel of gouernment,

e) The said funds should be channelled dtrectly to the acttuities in
question and accounted for, and

fl that conditional and unconditional funds cannot be appropriated
by the Couttly Assembly through a County Appropriation BilI.

Implications of the rulinos:
a) That the releuant Mintstry, Department or Agency under which the

grants are accountedfor should proutde a schedule of disbursement
to each of the county gouernments based on an agreed
interg ouernmental transfer framew ork

b) That the National Assembly has to approue the appropriatton of the
conditional and unconditional grants giuen that funds are being
channelled directly to the actiuities in questtotr and accountedfor
by the nattonal gouernment.

3. Increased allocation to Leasing of Medical Equipment Scheme
a) The Commtsston was not part of the signed contractual obltgations

betueen the National Gouernment, County Gouernments and tlrc
prouider of the Medical Scheme.

b) The Council of Gouernors, the Ministry of Health and the National
Treasury are better placed to prouide more information on why the
allocations for the poAments keeps on uarying from one Aear to
another.

c) The Commission's understanding ts that tuhilst the contracted amount
remains the same, the annual uariattons may be tnformed by the
nature and the number of the equipments betng auailed by the
prouider each year.
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ICPAK SUBMISSION ON THE DIVISION OF REVENUE BILL2021

6IH APRIL 2021

lntrod uction

The lnstitute of Certified Public Accountants of Kenya (ICPAK) is a statutory body of accountants established under by the Accountants
Act of 1978, and repealed under the Accountants Act Number 15 of 2008, mandated to develop and regulate the Accountancy
Profession in Kenya. lt is also a member of the lnternational Federation of Accountanls (IFAC), the global umbretla body for the
accounlancy profession. The lnstitute is further mandated under Section I of the Act to advise the Cabinet Secretary on matters relating
to financial accountability in all sectors of the economy
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The lnstitute would first and foremost like to appreciate the two Houses and the Executive for reaching a consensus on the 3'd basis of
revenue sharing on September of 2020 which has consequently increased the total equitable share. This Bill comes amidst fiscal stress
in the country exacerbated by the COVID-19 crisis which has ravaged almost all sectors of the economy including transport, trade,
hospitality among others. Some of the issues herein were aptly raised in our earlier memoranda including the DORB 2020 submission.



ln this memorandum we raise the following key issues:

1. Basis for revenue projections
2. Leasing of medical equipment
3. Conditional grants
4. Public debt, pensions, and other charges of the consolidated fund services
5. Status of Nairobi City County
6. Equalization Fund
7. Budget transparency and National lnterest
8. Strengthen fiscal accountability.

Detailed Submissions

1. Basis for revenue projections:

Kenya has consistently registered a positive growth in its revenue collection with it doubling from Ksh. 0.7 Trillion in FY 2011/12 to Ksh.
1.5 Trillion over a seven-year period (2018/19) (KRA, 2019). However, the actual revenue receipts have continuously fallen below the
targets (KNBS, 2020). Coming from a global pandemic that necessitated most governments, the Kenyan one included, to adopt
expansionary fiscal policy measures, it is highly unlikely that in the coming FY 2021122, the Kenyan economy will have rebounded- The
Government should therefore conduct a trend analysis of revenue growth to inform revenue projections for the subsequent years.

Table 1: Revenue P ections vs Actual Collections 2012-2019

2013t14 918,982 't,006,404

2014t15 1,021,974 't ,070,s15

2015t16 1 ,136,833 1 ,184,368

2016t17 1,273,060 1 ,380,199

2017t18 1,340,248 1,560,276

2018t19 1,474,673 1,688,492

Total Exchequer Revenue (Ksh
millions)

Year
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Ordinary (evenue Estimates
(Ksh millions)
I



2019t20 1,607,000 1,776,637

2020t21 1,883,694

Total Exchequer Revenue (Ksh
millions)

Ordlnary Revenue Estimates
(Xsh millions)

Year

Source: Kenya Revenue Authority Annual report FY 2018119 and 2019120 & the National Treasury - BPS

The ambitious revenue forecast has among other ramifications contributed to budget deficits which have in turn worsened the pending
bills problem.

. A special audit by Office of the Auditor General (OAG) verified eligible pending bills by County Governments amounting to
Ksh.51 .2 billion as at 30h June 2018 and another Ksh.37.7 billion worth of pending bills was found to be ineligible for payment
due to lack of documentation to support services rendered or work done.

. A report by the Controller of Budget (CoB) indicates that by 1Oth November 2020, the Counties had settled Ksh.39.07 billion
(7 6.20/o ol lhe eligible pending bills) leaving an outstanding balance of Kshs .12.22 billion.

. According to the Kenya Enterprise Survey 2018, approximately 12o/o ol lhe 1,001 firms surveyed have had a contract with
government that was in arrears.

The government should therefore review realism of revenue forecasts for predictability in expenditure across the two levels of
government.

2. lnadequate utilization of the Leased medical equipment:

The conditional allocations are tied to the implementation of specific national policies, and are mainly from both government and
donor community. One of the items catered for is the leasing of medical equipment, which has been receiving allocation from the FY
2015/16.

The grant is managed by the national government and is aimed at facilitating the county governments to acquire modern
specialized medical equipment for two level 4 health facilities in each county with a focus on theatre, central sterile
services department (CSSD), renal, ICU and radiology equipment. This was expected to ease access to specialized
healthcare services at county level as well as reduce travel distances by Kenyans in search of the services.
However, a Senate report on 'The Managed Equipment Service (MES) Project' indicates that the equipment have been
under-utilized owing to inadequate health personnel and insufficient infraslructure (water and electricity).
The report also highlights the exaggerated cost of equipment supplied in comparison to prevailing market rates.
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Amount (Ksh
ln millions)

3,080 4,500 4,500 9,400 6,200 6,205 7,205

. There is need to provide capacity strengthening sessions to the health personnel and fast-track the development of the
required infrastructure in the respective health facilities.

Table 2. Amounts allocated towards the Leasi of tvledical E ui ment

Source: Division of Revenue Acts and Bills 2015-2020

3. Conditional Grants for construction of county headquarters need to be clarified and accounted for:
ln the FY 2017118,5 counties (lsiolo; Lamu; Nyandarua; Tana River and Tharaka Nithi) were identified as being the only counties
that did not inherit adequate office space for county headquarters and thus would be allocated funds to construct their headquarters
over the span of three financial years (between 24-32 months).

According to a report on County lnfrastructure by the Senate Standing Committee on Finance and Budget, the State Department of
Public Works submitted that the implementation of this pro.ject would be carried out through the Ministry with the National Government
contributing 70% of the amount while counties contribute the remaining 30%. The first disbursement of the agreed Ksh 518 million for
construclion of their headquarters was received in FY2O17 118 therefore, the final disbursement should have been in the FY 2019120.

Despite this, we note that DORB 2O2O and 2021 still allocated the counties the amounts Ksh 300 million and Ksh 332 million
respectively as shown in the table below.

Table 3: Allocation towards construction of cou Head u a rters

Source: Division of Revenue Bills,2017 -2021

There is thus need for an implementation report on the same to justify the continued allocation

2017 t18 605
2018t19 605
2019t20 485
2020t21

2021t22

300
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Need for an indication on completion of this project

4. Consider conditional Allocation to support ECDE:
ln a Devolution Survey 2020 conducted by the lnstitute, several challenges were documented that are impeding the successful delivery
of educational services, especially at the county level:

. high turnover rates for Early Child Development Education (ECDE) teachers

. low funding for ECDE, inadequate investment in succession planning within departments, low and unclear scheme of service
for ECDE teachers,

. lnadequate infrastructure to support the learning of children living with disability; and

. inadequate number of trained instructors in most polytechnics.

5. Actual public debt service figures have always been higher than the projections:
As the table below indicates, the public debt repayment projections contained in the division of revenue bills have always been lower
than whal is contained in the programme-based budget documents. These figures have further been lower than the actual ones
contained in the national government implementation review reports. ln addition to this, the deviation of the pro1ected amounts as
contained in the division of revenue bills from the actual show an increasing trend which shows that the projections are highly
underestimated.

This implies that additional borrowing has to incurred or provision of quality services will be compromised. There is need for more
accurate projections for proper planning purposes as well as observance of transparency in public debt contracting.
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There's need to provide conditional allocation to ECDE for purposes of the following:
a) increasing capitation for ECDE teachers
b) Employment of skilled and qualified instructors in polytechnics;
c) To support development of adequate monitoring and assessment of performance (quality assurance) of learning at that level.



2017 t18 462,243 649,396 517,161 54,9'18 12o/o

2018t19 641,514 850,011 826,202
2019t20 538,802 696,554 707,892

184,688

169 090 310

2020t21 829,906 904,000

ro ections vs actual

Source. Controller of Budget, National Treasury and Planning

6. Public debt repayment is crowding out the amount available for division of revenue and hurting counties allocation:
Public borrowing has a very direct impact on the size of the sharable revenue as shown in the table below. On average, public debt
servicing groMh is higher at 30% than the grorrvth in both the shareable revenue (7%) and the county allocation (5%). We call on the
National Treasury to contract more loans from the multilateral lenders than from commercial lenders who are usually more expensive
as compared to the former.

Table 5: Growth in Public debt, ordina revenue and counties allocation

2017 t18 462.24 1365.06

641.51 1499.76 304.96 390 1o/o

2019t20 538 80 1573.42 310 00 -160k

lOo/o

5% 20k

2020t21 829 91 157 4.01 316.50 54o/o 0o/o 20k
2021t22 1775.62 370.00 41o/o I tzv"
Average 30% 7% s%

17%

Source: Division of Revenue Bil 2021
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Division of
Revenue Bills
(Ksh. Millions)

Programme Based
Budget (Ksh.
Millions)

Deviation of the actual I

from the projections in 
I

the DORB (Ksh. I

Millions) I

FY I Office of the Controller of
Budget (Actual in Ksh. Millions)

% growth

29o/o

Table 4: Public debt

Since the National Treasury is the only body deciding on this vital national instrument, we recommend that counties through the Senate
should be involved in the discussion on national borrowing as that has an impact on the revenue that is shared between the two levels
of government.

Public
Service
Billions)

Debt i Ordinary
(Ksh I Revenue

iBillions)
(Ksh | (Ksh Billions) I Public

I I Service

Growth
Shareable
Revenue

Growth
County
Allocation

FY n tn
Debt

ICounties Allocation Growth in

302 00

2018t19

117 4.01



7. Pensions and other CFS Services have equally grown, and their administration is ofconcern:

As the table 6 below shows, servicing of non-drscretionary CFS has been growing at a high rate and that is limiting how much is
available for allocation to devolved services. We commend the National Treasury for rolling out the super annuity Scheme for all civil
servants below the age of 45 to ease the burden of pension payments in future.

Table 6: Government Fiscal Framework- Pension and other CFS

Source: National Treasury and Planning -BPS 2019.2020,2021

The lnstitute also notes with concern that the payout amounts to retirees is usually below the budgeted amount. For instance, data
from the National Treasury indicates that pension and gratuities paid to the retirees in the six months to December was 42.8 billion
representing 38.5% ofthe current year's retirements payouts budget pointing to delays in processing the claims. The lnstitute therefore
recommends as follows;

There should be transparency and accountability in processing and payment of pension and gratuities for the retirees as per
the budget. Accurate schedule and proper records of retired personnel and amounts disbursed should be fast-tracked to aid
early disbursement of such funds to the retirees who require them to better their livelihoods.

Following the trend of budget for the payment of pensions and gratuities, it is projected that this cost could go even higher in
the next five years. There is need for the management and administration of retirement benefits for employees to be transferred
to the respective employment commissions. For instance, the pension for public servants should be administered by the Public
Service Commission while that for teachers should be administered by the Teachers Service Commission, etc.

8. Progress ofthe Equalization Fund:
Article 204 of the Constitution of Kenya 2010 establishes an equalization fund to provide basic services such as water, roads, health
facilities and electricity to the marginalized areas as identified by the Commission on Revenue Allocation. The fund has a 20-year
period within which it should be operational. Time is thus a key factor in as far as the success of the fund is concerned. According to
a report on the Consideration of the Equalisation Fund Bill by the Departmental committee on Finance and National Planning, the
current composition of the Equalisation fund oversight Board has not been effective in administering the Fund.

Pension and other CFS (Ksh

billion)
64.0 65 1 70.8 896 ttJ 4
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To this end, progress implementation reports should be publicly availed to provide the status of the projects financed by
the Fund.

Table 7. E ualisation fund allocations

Source: Division of Revenue Bil 2014 - 2021

9. Way forward for Nairobi City County:
There is need for clarity on how revenue will be allocated considering the transfer of functions four crucial functions (County Health
Services; County Transport Services; County Planning and Development Services; and County Public Works, Utilities and Auxiliary
services) to Nairobi Metropolitan Service. This is important to curb any stand-off between the County and NMS that could derail
service delivery.

'10. Budget Transparency is critical for objective division of revenue:
The lack of a clear definition and objective criteria for determining national interest has been exploited by national government to
starve counties of resources. Additionally, the framework for the management of conditional grants continues to be weak, and indeed
does not meet the constitutional requirements for ftscal prudence and transparency.

The Division of Revenue bill should include performance and accountability information on conditional grants to adhere with
constitutional and statutory requirements. For example, categorization of conditional grants in terms of their lype, nature,
administration and trends in allocatrons.
Prudent utilization of grants and access to information. lnclude key accountability information on conditional grants.
Establish explicit principles which inform conditional grants or transfers which are subject to specific conditions that may include;
targets use, by sector or purpose; requirement for matching (i.e. matching grants) which require recipients to contribute part of
costs; requirement to meet specified targets, outputs or results; one off-funding or over a period, may be open ended, like the
case with LATF but with requirements to achieve specified performance ratios e.g. debt, revenue etc
On Performance evaluation there is a need to ensure that funds are traceable to avoid double funding and blurring of reporting.
National departments must report to Parliament the outcome of grants allocated for specific purpose.

Amount (Ksh billions) J..+ 6.0 60 4.7 5.76 679 683
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11. Fiscal Accountability:
There is need to strengthen the fiscal accountability structures across both the national and county governments. The
recommendations from oversight bodies including the Controller of Budget and the Auditor General should be followed so as to
ensure prudent use of public funds. These include full compliance with the Public Financial Management Act (2012).

Page 9 of 9



REPUBLIC OF KENYA

THE NATIONAL TREASURY & PLANNING

The Pmposed Divkion of Revenue BilI' 2021

Brief by the Cabinet Secretary Natbnal Tteasury and Planning

During a Meeting with the Senate Standing Committee on Finance and Budget

April 7th.2021



INTRODUCTION

This brief is informed by the invite to the cabinet Secretary/ National Treasury
and Planning by the Standing committee on Finance and Budget of the senate to
deliberate on the proposed Division of Revenue Bill, 2021, in light of the High
court Ruling on Petition No. 252 of 2016 on Division of Revenue Act, 2016. The
issues for deliberation at the meeting include-

l. The inclusion of conditional grants in the Division of Revenue Bill;

2. The altemative mechanism for disbursement of conditional grants to
counties if they were to be omitted in the Bill; and

3. The increased allocation to the conditional grant on the leasing of medical
equipment prograrnme.

The brief is also informed by the High cout Ruring on petition No. 252 of 2016
on Division of Revenue Act, 20r6, which among other flrndings, determined that:

(a) the National Govemment cannot ailocate itself funds for and undertakc
devolved functions' without first executing inter-govemment agreements
required by Article 187 of the Constitution;

(b)in accordance with Article 202 (2) of the constitution all funds christened in
the Division of Revenue Act as conditional or unconditionar grants shourd be
netted from the Nationar Government's share of revenue and not from the
overa.ll revenues raised nationally;

(c)in accordance with Article 202(2) of the constitution all funds christened in
the Division of Revenue Act as conditionar or unconditional grants shourd be
disbursed to the Counties tfuough the County Revenue Fund; and

(d)funds christened as 'national interest' in the Division of Revenue Act2016 or
any other Division of Revenue Act enacted to imprement the provisions of
Article 202 and 203 ofthe constitution cannot be apportioned on devolved
functions without the same being channelred to the counties as conditional or
unconditional grants.

llPage



THE PROPOSED DTVISION OF REVENUE BILL' 2O2I

r . The Division of Revenue Bill (DoRB), 2021 proposes to allocate to comty

Governments Ksh.409.88 billion in the financial year (FY) 2021122, which

relative to the financial year 202)l2l allocatior\ reflects an increase of Ksh.53.5

billion or 16.9%. This allocation comprises: equitable share of Ksh.370 billion;

additional conditional allocations lrom the National Government share ol
revenue ratsed notionolly amountingi to IGtr.7.53 biilian; and additional

conditional allocations from proceeds of loans and grants from development

partners amounting to Ksh.32.34 billion.

County Governmenb' Equltahle Shote

2.ThebillproPosestosllocateCountyGovemmentsanequitableshareof
revenue raised nationally for the financial yeat 2021122 of Ksh'370 billion' This

is premised on Parliament having approved the third basis for allocation of the

share of national revenue among the County Govemments in September' 2020 on

condition that the formula's implementation would be preceded by a Ksh.53.5

billion increase in the Counties' equitable revenue share'

3. The proposed County Govemments' equitable share of revenue raised

nationally for rhe financialyeat 2o2ll22 is arrived at by:

i.adjustingtheCounties'FY2o2ol2latlocation(i.e.'Ksh.3l6.5billion)by
Ksh36.lbillionorll.4percent.Thisgrowthispremisedontheanticipated
improvementinrevenuesraisednationallylnFY2o2ll22whentheeffects
ofCovid.lgpandemicareexpectedtoease.Thisincreaseisexpectedto
facilitatepostCovid.lgeconomicr@overyartheCountiesaswella.s
ensur€ sustained service delivery by the devolved governments; and'

ii. converting four existing conditional grarts to County Governments into

unconditionalgmnts,andaltocatingtherespectiveamountstotalingKsh'
lT.4billiontowardstheCounties'FY2ozllzzequitablerevenueshare.
The four conditional allocations are: Road Maintenance Levy Fund

GMI-F); the level-5 hospital granq the compensation for user fees

foregone; an4 the grant funding rehabilitation ofvillage polytechnics'

4'ConversionofthefourconditionalallocationstoCounties'equitable
revenue share as proposed above has several advantages' Firstty' it will afford

theCountiesmoreautonomytobudgetandprioritizeallocationofresources.
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Secondly, it will achieve a more consolidated approach to funding of devolved
functions, while also enabling better tracking of performance and attribution of
outcomes. Thirdly, it will help to address a number of challenges which are
currently being experienced including suboptimal absorption of conditional
allocations; and failure by counties to allocate sufficient resources in areas
receiving supplemental firnding by the National Govemment through conditional
allocations.

5. Moreover, the fact that the approved third basis for allocation of the share
of national revenue among the county Govemments is now effectively linked to
devolved functions (specifically with weighted parameters for healrh' roads and
agriculture) means that it is now possible to achieve policy objectives of some
conditional grants directly through the equitable share. In health and agriculture,
for instance, the new parametars to be used in distributing the equitable revenue
share among counties closely resemble those currently being used to distribute
sectoral conditional allocations. In addition, the approved revenue distribution
criteria contain a pammeter, 'population' with a weight of l g% which is
specifically designed to reflect costs of'other county Services' including vilrage
polytechnics.

6' currently, besides the composite of equal share, trre ailocation criteria for
the rehabilitation of village polytechnics conditional grant is also based on total
trainee enrolment in the respective county govemments, which is simirar to the
use of population parameter in the Third Basis for Revenue Sharing among
counties. This means that village porytechnics being a devolved function, and
also a composite of the population parameter of the formula shourd be directly
financed from each County's equitable share ofrevcnue.

z' After making the above adjustment, county Govemments' equitable share
of revenue in the financiar year 2o2r rz2 is estimated to be Ksh. 370 bi[ion (see
Table l).
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Table 1: Equitable Reveoue Share Allocation to county Governments FY

2021/22

Source ol data: Nalional Treasury

s.Theaboveproposedequitables}rareforFY2o2ll22ofKsh.3TObillionis
equivalent to 27.3 percott of the last audited accounts (Ksh.1,358 bitlion for FY

2o|6117\asapprovedbyParliament.Theproposedallocationmeetsthe
requiremenr of Article 203(2) of the constitution that equitable share allocation

to counties should not be less than 15 per cent of the last audited revenue raised

nationally, as aPproved by the National Assembly'

ADDITIONAL COITDITIONAL ALLOCATIONS

g. Article 202(2) of the constitution provides for additional allocation to

county Governments from the Nationat Govemment's share of revenue, either

conditionally or unconditionally.

l0.Accordingly,andinadditiontotheequitableshareofrevenueraised
nationally, the National Treasury proposes that County Oovernments receive

additional conditional allocations amounting to Ksh 39.88 billion. This reflects a

decreaseofKsh13.52billion'Thisdecreasehasbeenoccasionedbytheproposal

toconvertSonleoftheongoingadditionalconditionalallocationstocounty
govemments, amountingto Ksh.l7.4 biltion to the equitable share in FY 2021/22.

Thesecomprise:i)additionalconditionalallocationsfromtheNational
covernment share of revenue raised nationally amounting to of Ksh 7.54 billion;
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and, ii) conditional allocation from proceeds of extemal loans and grants
amounting to Ksh 32.34 billion.

THE INCLUSION OF CONDITIONAL GRANTS IN TIIE DIVISION OF
REVENUE BILL

ll' As indicated above, the Nationar Treasury has proposed an alrocation of
Ksh- 39.88 blllion as additionar conditional ailocations ro county govemments.
This allocation comprises of:-

(a) Ksh. 7.5 btllion as additional conditional arocations to county
govemments financed from the national govemnrcnt share of revenue
raised nationally to finance: - i). Leasing of Medical Equipment at
Ksh.7.2 billion ; and ii) Supplement for construction of coung
headquarters at Ksh. 332 miilion.

NB" -Its worth noting rhat these additionar condirionar alrocotions, were not
converted into equitable share of County Governments because they hove
ongoi ng contractual obl iga tions.

(b)Ksh. 32.3 blltion as additionar conditionar allocations to county
Govemments financed from
development partners.

proceeds of loans and grants by

Treatment of the additionar conditionar a ocarions in the Division of Revenue
Bilt

tz. The Nationar Treasury has treated the above additional conditional
allocations as memo items to the Schedule of the Bilr, which means they are not
part of the main Division of Revenue.

l3' This is done as a disclosure to the pubric that besides the equitabre share of
the county Govemments from the revenues raised nationauy, counties would
receive additional allocations from the National Government,s share of revenue
and loans and grants from development partners.
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t4. By disclosing the additional conditional allocations as memo items, lhe

Division of Rwenue Bill provides a complete pictur€ of the resources going to

county govemments.

t5. Thus, the Schedule of the Division of Revenue would appear as shown in

Table 2.

Table 2: Allocation of revenue raised nationally bet*een the national and

county governments for the financiilyear 2o2lt22'

16. From table 2 above, its clear that the items of the Division of Revenue are:

(i) Item A: Total Sharabte Revenue of Ksh' 1,775,624'173'860;

(iD Item B: National Government share of revenue raised nationally

amounting to Ksh. 1,398,798,856,427 (of which I(sh' 7'537'000'000

shall be transferred to County Govemments as additional
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conditional allocations

Constitution);

pursuant to Article 2020(2) of the

(iii) Item C: Allocation to Equalisation Fund (pursuant to Article 204)
amounting to Ksh. 6,825,3 17,433; and,

(iv) Item D: County equitable share amounting to Ksh.
370,000,000,000.

t7. Article 190 (l) of the constitution provides thar, .<parliamenr shail by
leglslation ensure that coun| governments hsve adequale support b enable
them to petform theb Junclton*-

TlPage

ALTERNATIVE MECHANISM FOR DISBURSEMENT OF
CONDITIONAL GRANTS TO COUNTIES IF THEY WERE TO BE
OMITTED IN THE BILL

18. Article 96 (3) of the constitution provides that the senate is responsible
for determining the allocation of national revenue among counties and exercising
oversight over national revenue allocated to the Counry Governments;

19. Article I 14 (3) of the constitution excludes the Division of Revenue Bill
and county Allocation of Revenue Bill from the definition of a money 8il.
2a. Artiole 218(l) (b) requires a county Allocarion of Revenue Bill be
inhoduced in Parliament to divide among counties the revenue arocated to the
County level of Government.

21. Section l9l (l ) as read with Section 25 of the public Finance Management
Act (PFMA), 20 12 provides thar, each year when the Budget policy Sratement is
introduced, the cabinet secretary responsible for fnance shalr submit to
Parliament a Division of Revenue Biil and county Ailocation of Revenue Biil as
provided in the PFMA for the financiar year to which that Budget relates.

12' Section l9l (3) of the pFMA arso provides tha! "the county Alrocation of
Revenue Bill shall specift- (a) each county's share of that revenue under
subsection (2); anO (b) ony other alluarlons to lhe countio., fmm the notioaol



onv con son

s, rem ats o

delesalion.

26. In the doctrine of separation of powers under devolved system of

govemment,emphasisonindependenceofthetwolevelsasenvisagedinArticle

189 of the Constiurtior\ is this option visible and how can the doctrine be

respected?

27. Article 226 (2) of the Constitution provides that"'The accouillng olficer

o n en u e the on A fo, tB

government's share of lhat rceenue, and

financful mandgemenl' and the accountlng oJficer

which ose

allocations shall be madeo

23. The import ofparagraph 24 is that any additional conditional allocations to

county Governments should be contained in county Allocation of Revenue Bill

and appmved by Parliament.

24.ItmaybearguedthatpursuanttoRegulation24and25ofthePublic
Finance Management (National Govemment) Regulations, 2015' National

GovemmentAccountingofficerscanissueAuthoritytolncurExpenditurcto
respgative accounting ofiicers ofthe respectivg county Sovernments. Particularly,

Regulation 25 (1) of PFM(NG) Regulations,2Ol5 also provides An accounting

officer may authorize a public offrcer under their national government entity to

be an Authority to Incur Expenditure Holder (AIE)'; while regulation 25 (2)

provides that", An Accounting Ollicet who finds it necessary to authorize a

public olftcer in another Ministry ol countv sovernment to incur otficiol
'exp"ndiure 

on his or her beha$, shall do so by issuing on Authority to Incut

Expendirure addressed to the Accounting Ofticer of lhe national governmenl

or countv govetnmenl entitv.

25.However,Regulation25(3)and(5)givesclaritythatdesigrrationofAlE
Holder shall be in writing in the form prescribed by the National Treasury; and

whereanAccountlngo;|ficetdelegateslhtsaulhori$t,lheaccouatlngotftcer

SlPage
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28. Accordingly, this Article suggests that this arrangement poses a challenge
not only on accountability mechanism if an AIE were to be issued by a National
Govemment Accounting oflicer to a county covemment Accounting officer,
but would also offend principles of the constitution on independence of county
Governments.

29' It is for the above reason that the National rreasury is of the considered
opinion that the only regal instrument to disburse alrocations to county
Govemments is the County Allocation of Revenue Act, which MUST be
approved by senate, and as such allocstions should he dlsclosed ln the 4lvislon
of R*enue Acl. as memo ltems.

THE INCR.EASED ALLOCATION TO THE CONDITIONAL GRANT
ON THE LEASING OF MEDICAL EQUIPMENT PROGRAMME

30. This additional conditional arocation which is in irs seventh year of
implementation, is pnrposed to incrrase from Ksh.6.205 billion in Fy 2o2o/21 to
Ksh.7.205 billion in Fy 2a2r/22 and is intended to facilitate the payment of rease
amounts in respect of modem speciarised medicar equipment in at least two health
facilities in each county Govemment over rhe medium term. This will facilitate
easy access to specialised health care services and significantly reduce the
distance that Kenyans tavel in search ofsuch services today.

31. The significant increase is to aater for pending bills related to MES
programme occasioned by lack of provision in previous years. For instance, in
FY 2019/20, Ministry of Health closed with pending bi[s of Ksh. l.l7 hiilion
which was treated as a first charge ,,Fy zo2o/2r liom the allocation to MES of
Ksh. 6.02 billion.

32. Accordingly, the balance will not be adequate to cater for this year,s
contracfuel obligations, unless additional resources are provided in the
supplementary. Secondly, the next Fy being the final year of the project, there
is need to rnake a full provision to ensure all contractual obrigations are met
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before closure of the project so as not to attract pending bills and subsequent

interet which rray occasion loss ofpublic funds in the long run'

The High court Ruling on Petition No. 252 of 2016 on Division of Revenue Act,

2016

33. The National Treasury is cognisant and in agreement with the High Court

Ruling on Petition No. 252 of 2076 onDivision of Revenue Act, 2016 as it relates

to the Division of Revenue Bitl, 2021 and wishes to submit as follows with

regards to compliance with the findings that: -

(a)rhe Nalionol Govetnment connot allocqte lt,elf funds tor and

undertake devolved functions, wllhout first excculiag lnter'

governmenl ogrcemenE required by Artlcle 187 olthe Constitution;

34.TheDivisionofRevenueBill,202lhasnotallocatedanyfundstothe
National Govemment to undertake any of the Devolved functions as contained in

part II ofthe Fourttr Schedule of0re Constitution. The only additional conditional

allocation whose expenditure will be made by the National Govemment on behalf

of respective county gov€mments is on Leasing of Medical Equipment. There

exis duly sigrred Interyovemmental Agxeements pursuant to Article 187 of the

constitution between the Ministry of Health (on behalf of the National

Govemrnent) and the nespective county goYemments, to this effect'

(b) ln accordance wlth Ardcle 202 (2) of the Canstltutlon all lunds

chrbtened in lhe Divtsion of Revcaue Act os condiilanal or

uncondiltonalgrantsshouldbenmedJromthenatlonalgovernmcnt's

shareofrevenueandnotfiomlheoverullrevenuesralsednatlonally;

35. The National Treasury has proposed allocation of Kstr. 7.5 billion as

additionalconditionalallocationstocountygovernnentsflnancedfromthe
national sovernment share of revenue raised nationallY to finance: - i)'

Leasing of Medical Equipment at Ksh'7'2 billion and ii) Supplement for

construction of county headquarters at Ksh' 332 million'
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(c) ia accordonee with Articte 202(2) ol the Constitution oll funds
christened in lhe Division of Revenue Act as conditional or
unconditional granb should be disbursed to the Counties through the
County Revenue Fund;

36. The National rreasury shall, except for the leasing of medical equipment
conditional allocation, disburse all allocations to county govemments to their
respective county Revenue Fund Accounts as contained in the proposed county
Allocation of Revenue Bill, 2021, which is before parliament.

(d)Iunds chrlsteaed qs ,nationsl intercst, in the Divbion ol Revenue Aet
2016 or ony other Dr'vision of Retenue Acr enaered to imprement the
provisions of Article 202 and 203 o! the Constitution efle.not b
apponrloned on devolvedlunctions wilhour rhe same fuing eharnelled
lo the Counties es condltlonal or uncondillonal grsnls.

37. The National rreasury, through the Division of Revenue Bilr, 2021 has not
proposed an allocation christened "National Interest',, pursuant to Article 203, to
the National Government, for functions devolved to county govomments.

CONCLUSION

38. In processing the Division of Revenue Bilr, 2021, the National rreasury
request that Senate considers including additional conditional allocations as
memo items to the Bill in order to facilitate for purposes of fufl discrosure of
resources going to county govemments.

39. we request that the Senate considers the Division of Revenue Act and the
county Allocation of Revenue Act as the legislation by parliament envisaged in
futicle I 90 ( I ) of the constitution meant to ensure that county govemments have
adequate support to enable them to perform their functions.
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40. Finally, we request the Committee to consider and reinstate the definition

of revenue under section 2 ofthe Bill to read thal, "utevenue" has the meanhtg

assigned to it under section 2 o! the commlssion on Revenue Alloeatlon Act'

2011. and includes Roads Maintenance Lew Fund ollocotion under this AcL"

r Yatani, EGH
Ca and n

Dated: April 7th, 2021

(Amb.)
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MINUTES OF THE 205,I'II MEETING OF THE SENATE STANDING
COMMITTEE ON FINANCE AND BUDGET HELD ON WEDNESDAY, 3ISI

MARCH, 2021 AT 9:00 AM VIA ZOOM ONLINE PLATFORM.

PRESENT
I . Sen. Charlcs Kibiru, M I'
2. Scn. (Dr.) Ochillo Ayacko, MP

3. Scn. CPA F'arhiya I'laji, MP
4. Scn. Aaron Chcruiyot, MP

5. Sen. Milliccnt Omanga, MP

ABSENT WITH APOLOGY
6. Scn. Wctang'ula Moses Masika, EGH, MP

7. Scn. Mutula Kilonzo Junior, CBS, MP

8. Scn. Rose Nyamunga, MP

9. Sen. Kimani Wamatangi, MP

sucllEl'ARIAl'
l. Mr. Christophcr Gitonga

2. Ms. Yunis Amran

3. Ms. Lucy Radoli

4. Mr. Sharon Rotino
5. Ms. Regina Munyao
6. Mr. Patrick Murindo

- Chairpcrson

- Vicc- Chairpcrson

- Mcmbcr
- Membcr
- Membcr

- Mcmbcr

- Mcmbcr
- Mcr.nbcr

- Mcmbcr

- Clcrk Assistant

- Fiscal Analyst
- Lcgal Counsel

- Rcscarch Office r

- Lcgal Counscl

- SAA

NilN. NO. 1070t03t2021: I'RF]I-I},II NARI ES

The Chairpcrson called thc mceting to ordcr at 9. l5 am and thercaftcr followcd a word ol
praycr.

MIN. NO. l07tl03l202l:. ADOPI'IoN OI.''[H Ii AGI]N DA

The agcnda of thc mceting was adopted alter it was proposed by Scn. Millicent Omanga,

MP and secondcd by Scn. CPA Farhiya Haji, MP.

MIN. NO. 1072t0312021: MEE'IING WITH I'HIt GOVERNOR, CENTRAL BANK
OF KENYA TO DELIBERATE ON 'I'HE S'TAT'EMEN'I'
REQUESTED CONCERNING QUALITY OF- NEW
GENERATION CURRENCY NOTES

The Committcc considcrcd apology lettcr requesting from Govemor, CBK roqucsting for

rcschcduling of the mecting sincc hc was attcnding Monotary Policy Committcc (MPC)

mceting.

Thc considcrcd acccded to thc rcqucst and rcsolvc that thc mccting be held latcr in thc

month ol April.



MIN. NO. 107310312021:. CONSIDERATION OF THE DMSION OF REVENUE
BILL (NATIONAL ASSEMBLY BILLS NO.7 OF 2O2I)

Thc Committee considercd thc Bill and notcd thc following-

a) The proposed shareable revenue for thc Financial Year 2021/22 was Kshs.

I ,77 5.624 billion.
b) The Bill proposcd an allocation of Kshs. 370 billion to county govcmments, as

contained in thc Resolution on basis for sharing national rcvcnuc allocated to

counties, and Kshs. 1,398.79 billion to national government.

c) The allocation to countics which is cquivalcnt to 27 .3o/o of thc last auditcd accounts

(Ksh 1,357,698 million lor FY 2016l17) as approvcd by the National Asscmbly.

d) Thc proposal lor an incrcased allocation ofKshs. I billion to thc leasing olmcdical
cquipment (MES).'fhc total allocation was Kshs. 7.205 billion.

e) The bill proposed l2 conditional grants from loans and grarrts totalling of Kshs.

32.343 billion.
f1 The implication of thc High Court Ruling on Pctition No. 252 of 2016 which

indicated that conditional grants should not bc part of the Division of Rcvenue Bill.

'l-hc Committec rcsolvcd to-

a) Hold a consultativc meeting with the CRA, thc COG, thc National 1'rcasury and

the Office of thc Attorney General on Wcdncsday ,7th April,202l .

Hold a hearing with ICPAK, IBP and TISA on Tucsday, 6rh April, 2021.

Request for submission of memorandum from the members ol public through

newspaper advcrtiscments.

b)

c)

NIIN. NO. IO74IO3I2O2I ANY OTHER BUSINI]SS

a) The Committee was informed that there was a Pctition in the Senate that requested

lor investigation on financial operations of Wajir County Govcmmcnt Exccutive.

Howevcr, thc Pctition was referrcd to thc standing Committcc on Devolution and

Intergovemmcntal Rclations whercas its mandatc it's not on financial mattcrs. Thc

Chairperson was rcque sted to follow the mattcr.

b) The Committcc notcd that the retreat hcld with Controller ol Budgct and COG

Technical Committcc on Financc, Planning and Economic Affairs was fruitful and

resolution would be circulated in duc coursc.

MIN. NO. IO75IO3I2O2I ADJOURNMENI'
'l'hs timc bcen 10. l8 am thc Chairpcrson adjourncd thc rnccting.

SIGNA't'URF]:

2

(CHAIRPERSON: SEN. CHARI,ES KIBIRU, MP.)



DATE: l2th April,202l
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1 MINUTES OF THE 206'I'II MEETING OF THE SENATI' STANDING
COMMITTEE ON FINANCE AND BUDGET HELD ON TUESDAYJ 6,I'II APRII,,
2021 A't 9:00 AM VIA ZOOM ONLINE PLATFORM.

PRESENT
l. Scn. Charlcs Kibiru, MP

2. Scn. (Dr.) Ochillo Ayacko, MP

3. Sen. CPA lrarhiya l{aji, MP
4. Sen. Mutula Kilonzo Junior, CBS, MP

5. Sen. Aaron Cheruiyot, MP

6. Sen. Rosc Nyamunga, MP

ABSENT WITH APOLOGY
7. Scn. Wctang'ula Moscs Masika, EGH, MP

ll. Scn. Milliccnt Omanga, MP

9. Scn. Kimani Warnatangi, MP

SECITETARIAl'

l. Mr. Christophcr Gitonga

2. Ms. Yunis Amran

3. Ms. Lucy Radoli

4. Mr. Sharon Rotino

5. Mr. Patrick Murindo

- Chairpcrson
- Vice- Chairpcrson

- Mernber

- Membcr
- Membcr
- Membcr

- Mcnrbcr
- Mcmbcr
- Mcmbcr

- Clcrk Assistant

- Fiscal Analyst
- Legal Counscl

- Rcscarch Officcr
- SAA

INAl'1'ENDANCI.]

International Budgct Partnership (IBP) - Kenya Chapter
I . Dr. Abrahams Rugo

2. Ms. Faithann Korir
3. Mr. Abraham Ochicng

Institute of Certified Public Accountants of Kenya (ICPAK)
l. FCPA Philip Kakai

2. FCPA Andrcw l'anui

3. CPA Kcn Nyamolo
4. CPA Andrcw Rori

5. CPA Elias Wakhisi

6. CPA Hillary Onami

MlN. NO. 107610412021:. PRELIMINARIES
'l'hc Chairpcrson callcd thc nrccting to ordcr at 9.10 anr and thcrcaltcr lollowcd a word ol'

praycr. 1'hc Chairpcrsorr wclcomcd thc Mcnrbcrs and thc stakcholdcrs to thc nlccting.

I



MIN. NO. IO77IO4/2021., ADOPTION OF THE AGENDA

The agcnda of thc meeting was adoptcd after it was proposcd by Scn. (Dr.) Ochillo

Ayacko, MP and seconded by Scn. Rose Nyamunga, MP.

MIN. NO. 107810412021: PRESENTATION OF MEMORANDUM ON THE
DIVISION OF REVENUE BILL,2O2I

lnternational Budget Partnership
Upon invitation, thc representativcs submittcd as follows-

a) Dcspite devolution being an essential aspcct of Kcnya's scrvice dclivery, the ratc

of growth of allocations to the counties has bccn declining. Howcvcr, lor FY 202 I

thc growth is at l'7%o.

b) Conditional Grants for thc construction olcounty hcadquartcrs was to be a thrcc-

year grant. However, this conditional grant has cxisted for ovcr more than fivc

ycars which raises thc question on its effcctivcness.

c) Thcrc is no apparcnt growth factor in thc division ofrevenue allocation basis. This

lcavcs it for manipulation by aclors in thc national govemmcnt.

d) Public debt, pensions, and othcr chargcs on thc consolidatcd fund serviccs are

crowding out the amount available for sharing. This eventually negatively alfects

allocation to countics.

e) Pcnsions and other CFS Services havc cqually grown, and thcir administration is

of conccm. For instancc, Pension is a non-discretionary obligation that has a

bearing on the size of revenue that is cventually shared bctween thc two

govcrnment levels.

0 The National intercst allocations takc a considcrable portion of the sharcablc

revenuc and have only becn proposed to substantially dcclincd inFY 2021/22.

g) Lack of transparcncy, accountability, and meaningful public cngagemcnt is

alfccting the division ol thc revenuc proccss.

h) Thc rcalism of the rcvcnuc forecast has ncvcr been achicved. Rcvcnue forecasts

at both the national and county levels of Sovcrnment have bccn ambitious and

oftcn led to budget dcficits. The revcnuc projcction is exaggeratcd becausc its

expenditure drivcn.

Institute of Certified Public Accountants of Kenya
Upon invitation, the representativcs submitted as follows-

a) Revenuc projcctions - the actual rcvenue rcccipts have continuously fallen below thc

targers/ projections. Awarc of the global pandemic it is highly unlikcly that in the ncxt

FY 2021122, the Kenyan economy will havc rebounded. The Govcmment should

thercforc conduct a trend analysis ofrevenuc growth to inform rcvcnuc projections for

the subscqucnt years.
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b) lnadcquate utilization of the Leased Mcdical Equipment- There is nced to providc

capacity strengthening scssions to thc hcalth personncl and fast-track thc dcvelopmcnt

of the required infrastructure in the rcspective hcalth facilitics. Allocations to this

programme have bccn fluctuating yct it's a contract with fixed terms.

c) Need for clarity on conditional Grants lor construction of county hcadquarters- Thc

first disbursement for construction of county headquartcrs was reccivcd in FY20l 7/ I 8

thercforc, the final disbursement should have been in thc ?Y 2019120. Despite this, wc

notc that DORB 2020 and 2021 still allocatcd lhc counties thc amounts Ksh 300

million and Ksh 332 million.
d) There is nced to considcr a conditional Allocation to support ECDE- this would assist

in increasing capitation for ECDE tcachers, cnablc employmcnt ol skilled and

qualified instn:ctors, and supporl dcvclopment ofadcquate monitoring and assessmcnt

of pcrformance (quality assurancc) of lcarning.

e) Actual public dcbt service figurcs havc always bccn highcr than thc projections- thc

public dcbt repaFncnt projections contained in thc division ol rcvcnuc bills have

always becn lower than what is contained in the progranrme-based budgct documents.

Thcsc figurcs havc further been lowcr than the actual ones containcd in the national

govcrnmcnt budgct implcmentation rcview reports. Thcre is nccd lor more accuratc

projections for propcr planning purposcs as wcll as obscrvancc ol transparency in

public dcbt contracting.

f) Public debt repaymcnt is crowding out the amount available for division of revcnue

and hurting counties allocation
g) Pensions and other CFS Services havc cqually grown, and their administration is of

conccm- its notable that the pay-out amounts to rctirces is usually below the budgctcd

amount. This is an indication of dclays in proccssing the claims. Thcrc should bc

transparency and accountability in proccssing and paynertt ol pcnsioll and gratuitics

lor the rctirees. Sccondly, there is nccd lor the managcmcnt and administration of
retircmcnt benefits for employccs to bc transfcrrcd to the rcspcctivc cmploymcnt

commissions.

h) Equalization Fund- thcrc is need to cxpcditc implcmcntation of thc fund sincc it has a

sunsct. The time may lapsc beforc its objective is achicvcd.

i) Nairobi City County-'fhere is nccd lor clarity on how rcvenue allooatcd to transfcrrcd

lunctions will be trarrsmitted to Nairobi Metropolitan Scrvicc. This is important to

curb any stand-off bctwcen the County and NMS that could derail scrvicc delivery.

j) Budgct Transparcncy is critical lor objective division of revenuc- 'Ihcre is lack ol a

clear definition and objcctivc criteria lor detemrining national intcrcst. Secondly, thc

lramework for the managcment olconditional grants continues to bc wcak, and indcod

docs not meet the constitutional rcquircments for fiscal prudencc and transparency.

k) Fiscal Accountability- There is need to strengthen the fiscal accountability structurcs

across both the national and county govemments. The rccommcndations lrom

ovcrsight bodies including the Controllcr of Budgct and thc Auditor Ceneral should

J



I bc lottowed so as lo ensure prudent use olpublic funds. These include lull compliance

with the Public Financial Management Act (2012).

Thc Committec notcd thc nccd to-

a) rcview the law to allow management of pcnsion of the civil servants by thc approvcd

pcnsion lund institutions.
b) Consult the National Treasury on thc proposed increase on allocation for MES.

c) Rcquest lor a report on perlormance olprojccts lunded through conditional grants.

The Committee appreciatcd the participants lor appcaring and representing thcir views on

Bill.

MIN. NO. IO79IO4I2O2I ANY OTHBR BUSINESS AND ADJOURNMENT
'l'hcrc bccn no othcr busincss thc Chairpcrson ad.fourncd thc mccting at I 1.05 am.

SIGNA'I'UR!]:

(Cl lAl RI'ERSON : SF]N. CI lA Itl.DS KI BI RU, N{ l'.)

l)A't'll,: l2th April, 2021
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1 MINUTES OF THE 2O7TII MEETING OF THE SENATE STANDING
COMMITTEE ON FINANCE AND BUDGET HELD ON WEDNESDAY, 7I''I

APRIL,202l AT 9:00 AM vIA ZOOM ONI-INE PI,AT!'ORM.

PRESENT
1. Sen. Charles Kibiru, MP

2. Sen. (Dr.) Ochillo Ayacko, MP

3. Scn. CPA Farhiya Haji, MP

4. Sen. Mutula Kilonzo Junior, CBS, MP

5. Scn. Aaron Cheruiyot, MP

6. Sen. Rose Nyamunga, MP

7. Sen. Millicent Omanga, MP

ABSENT WITH APOLOGY
8. Sen. Wetang'ula Moses Masika, EGH, MP

9. Sen. Kinrani Wamatangi, MP

SE,CRETARIAT

l. Mr. Christopher Gitonga
2. Ms. Phyllis Makau

3. Mr. Martin Masinde

4. Ms. Yunis Amran

5. Ms. Lucy Radoli

6. Mr. Sharon Rotino

7. Mr. Frank Mutulu
ll. Mr. Patrick Murindo

The National Treasury
l. Hon. (Amb.) Ukur Yatani

2. Mr. Albert Mwenda

3. Mr. Samuel Kiptorus
4. Mr. Frcd Owegi

5. Ms. Josephine Kanyi
6. Ms. Isabclla Kogci

The Commission on Revenue Allocation
l. Dr. jane Kiringai - Chairpcrson

2. Mr. Humphrey Wattanga - Vice Chairpcrson

3. Prof. Peter Kimuyu
4. Dr. Ircnc Asienga

- Mcr.nbcr

- Men-rbe r

- Clerk Assistant

- Director PBO

- Dcputy Dircclor PBO

- F iscal Analyst
- Legal Counsel

- Rcsearch Officer
- Mcdia Relations Officcr
- SAA

Cabinet Secretary

- DG, Fiscal, Budgct and lntcrgovcrnmental Rclations

- Dircctor, Intcrgove rnmcntal Fiscal Rclations

- Chairperson

- Vice- Chairperson

- Mcmbcr
- Membcr
- Mcmber
- Membcr
- Membcr
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5. Ms. Linct Oyugi
6. Ms. Shacilla Yicke

The Office of the Attorney General
l. Mr. Frcd Mwachi

MIN. NO. 108010412021:. PRELIMINARIES
Thc Chairperson callcd the mccting to order at 9.06 am and thcreafter lollowcd a word of
praycr. The Chairperson welcomed thc Membcrs and the stakcholdcrs to the mceting.

MIN. NO. l08ll04l202l: ADOPTION OF THE AGENDA

Thc agcnda of the mccting was adopted alter it was proposed by Sen. Rose Nyamunga,

MP and seconded by Sen. Aaron Cheruiyot, MP.

MIN. NO. IO82IO4I2O2I.. CONSULTATIVE MEETING WITH STAKEHOLDERS
ON THE DIVISION OF REVENUE BILL,2O2I

Aftcr introductions, thc Chairpcrson made rcmarks on the purposc of the mceting, citing

the nccd for the meeting to intcrrogatc the bill to ensurc it conlplies to thc law and thc Fligh

Court ruling on Petition No. 252 of 2016.

Alt the partics (the Committcc, the National Trcasury, the Officc of Attorney General and

the Commission on Revcnue Allocation) prcscnt in the meeting indicatcd they werc

cognizant of the High Court ruling. lt was also notc that thcre was need to devicc a

mechanism which would cnsurc obcdience to thc ruling as wcll as cnsuro public financc

structure/ system was adhercd to.

After deliberations it was resolved as follows-

a) A technical tcam comprising of represcntation from thc Senatc, National Treasury,

the Ol'fice of Attomcy Gencral, the Commission on Rcvcnue Allocation bc

constitutcd.

b) The tcchnical tcam was mandated to consider thc implications of the Ruling in High

Court Petition No. 252 of 2016, with respect to conditional grants vrs-a-vrs the

Division of Rcvcnue Bill.
c) The tcchnical team should report to thc Commitlee on lrriday, 9th April, 2021.

d) A similar meeting comprising of all the stakeholders bc hcld on 9'h April, 2021 at9

am.

On othcr issucs of Division of Rcvcnue Ilill, the Cabinet Sccretary, National Treasury

responded as follows-

a) Increascd allocation to MES programmc- incrcmcnt by Ksh. I billion to thc ME,S

programme was to cater for pending bills incurrcd by thc Ministry of Health in the
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FY 2019/20. Thus, to ensure the contractual obligation was fulfilled, additional

resources are required sincc pending bills must be trcatcd as a first chargc.

b) Huge budget for national gove mment ministries with performing devolved function
(Health and Agriculture)- in dcvcloping DORB with county cquitablc share of Kshs.

370 billion a detailed analysis was done on all the national govcrnment entities with
concurrent functions. Thc analysis was able to identify about Kshs. 37 billion which
was marked lor distribution to countics.

c) Taxation policy- the mattcr had bccn raised in othcr fora and thc National Treasury

was considering it and information will be provided on thc way forward.

Thc Commitlee raised concem over several issues that havc becn pending and require the

CS to address. It was furthcr rcsolvcd that a meeting be held in luture whcre the Cabinet

Sccretary, National Treasury would appcar bcfore the Committcc and rcspond to all the

mattcrs that have been pending.

NIIN. NO, IO83/O4I2O2I ANY O'I'HER BUSINESS AND ADJOURNMENT
'fhcrc bccn no othcr busincss thc Chairpcrson adjoumcd thc urccting at 10.3 I am.

SIGNA'I'URE:

(CHAIRPERSON: SEN. CHARLES KIBIRU, MP.)

DATE: l2rh Ap ril.202l

3



MINUTES OF THE 2081'II MEETING OF THE SENATE STANDING
COMMITTEE ON FINANCE AND BUDGET HELD ON FIIIDAY, S'I'II APRIL,
2021 AT 9:00 AM VIA ZOOM ONLINE PLATT'ORM.

PRESENT
l. Scn. Charlcs Kibiru, MP
2. Scn. (Dr.) Ochillo Ayacko, MP

3. Scn. CPA Farhiya Haji, MP

4. Sen. Mutula Kilonzo Junior, CBS, MP

5. Scn. Aaron Cheruiyot, MP

6. Sen. Rosc Nyamunga, MP
7. Scn. Millicent Ornanga, MP

ABSENT WITH APOLOGY
8. Scn. Wctang'ula Moscs Masika, EGt-I, MP

9. Scn. Kimani Wanratangi, MP

SI]CRE'I'ARIA'I'

I . Mr. Christopher Gitonga

2. Ms. Phyllis Makau

3. Ms. Yunis Amran
4. Ms. Lucy Radoli

5. Mr. Sharon Rotino

6. Mr. Frank Mutulu

The National Treasury
l. Hon. Nclson Gaichuhic
2. Mr. Albcrl Mwenda

3. Mr. Samucl Kiptorus
4. Ms. Elizabeth Nzioka

5. Mr. Frcd Owegi

6. Ms. Joscphine Kanyi

- Chairpcrson
- Vice- Chairpcrson

- Mcmbcr
- Membcr
- Mcmbcr
- Mcmbcr
- Mcmbcr

- Mcmbcr
- Mcmber

- Clcrk Assistant

- Dircctor PBO

- Fiscal Analyst

- Lcgal Counsel

- Rcsearch Officer
- Mcdia Rclations Officcr

Chief administrativc Sccrctary

The Commission on Rcvenue Allocation
l. Dr. janc Kiringai - Chairpcrson

2. Prof. Pctcr Kimuyu - Commissioner

3. Ms. Linct Oyugi
4. Ms. Shaeila Yickc
5. Ms. Jecintcr Hczron
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l. Mr. Frcd Mwachi

The Council of County Governors
l. llon. Ndiritu Muriithi

Planning and

2. Ms. Jackline Mogcni
3. Ms. Mcrcy Wangui

4. Ms. Zipporah Muthama

Chairman,'IcchnicaI Committcc
Economic Affairs

olt ljinanco,

- CDO

MIN. NO. 108410412021: PRELIMINARIES
The Chairpcrson called thc mccting to order at 9.07 am and thcrcalicr lbllowcd a word of
prayer. The Chairpcrson wclcomed thc Membcrs and thc stakeholdcrs to thc mecting.

MIN. NO. 10851041202r: ADOPTION OF THE AGE,NDA

The agcnda olthe mccting was adoptcd aftcr it was proposcd by Sen. Rosc Nyamunga,

MP and seconded by Sen. Aaron Chcruiyot, MP.

MIN. NO. 108610412021: CONSULTATIVE MEETING WI'I'H STAKEHOLDERS
ON THE DIVISION OF REVBNUE, BILL.2O21

Aftcr introductions, the Chairpcrson madc rcmarks that this mecting was constitutcd

foltowing a rcsolution made in prcvious meeting. A tcchnical tcam had bccn constitutcd to

considcrlhe implications olthe Ruling in High Court Pctition No. 252 of 201 6, with rcspcct

to conditional grants vrs-a-vr.r thc Division ol Revcnue Bill, 202 l.

Thcreafter, hc welcomed the tcchnical team to makc prescntations. Thc team prcscntcd as

follows-
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I --

a) The team held a mecting and dcliberated on the matter and notcd the content of thc

ruling especially paragraph 72 and 67.

b)'fhe team also noted the nccd to expcdite parliamcntary approval of thc Bill bcforc

30th April so as to pavc way for consideration of thc budgct estimates both at

national and county lcvcl of govemmcnts as wcll as publication ol County

Allocation of Revcnue Bill
c) Thc team made the following findings-

- Conditional grants cannot be containcd in thc division of revcnuc bill, not

cven as memo itcms.

- In order to facilitate transfer of conditional grants to County Rcvenuc Fund

(CRF), thcrc was nced to dcvclop a lcgal instrumcnt which would be an

cnabler to this proccss.

- Therc was nced for guidelines on managcmcnt and control of such funds as

well as accountability.



d) The team rccommended-

- The DoRB, 2021 be amended to drop any refcrence to conditional and

unconditional allocations by delcting the schedule and substituting therefor

with a new schedule providing for thc lollowing four itcms only-
,/ Total sharable rcvenuc
,/ National Government sharc

'/ Equalization fund

'/ County equitable share

- Establish an appropriate legal instrument to enable the transler of conditional

grants to the respective CRFs. This lcgal instrurnent should also clarify the

framework for the management, control and accounting lor conditional and

unconditional grants that should be consistcnt with thc ruling and minimizc

exposure of public funds.

After deliberations, it was resolved that-

Furthcr clarifications wcre made as follows-

a) The proposcd legislation mcntioncd above cannot bc classificd as money bill;
b) The legislation should have details on management, control and accountability;

c) lt should further provide clarity on conditional grant framework bctwecn thc two

lcvels of govemment.

d) Appcaling the High Court ruling may not bc prudcnt for it may bc cxpcnsive, timc

consuming and not yicld thc much necded outcomc.

c) Should clarify on thc instrument that the Office of Controller of Budget may apply

in authorising withdrawal lrom respective County Rcvcnue Funds.

NIIN. NO. IO87IO4I2O2I ANY OTHER BUSINESS

a) The CAS was rcquestcd to explain the dclay cxpcrienccd on cash disburscment to

counties. The CAS informed thc mccting that therc has been challcnges on

exchcquer flow but thc matter was bcing addressed. In the following wcek, thc
National Treasury would disburse some lunds to countics. A rcport on thc

disbursemcnt woutd bc submittcd to thc Committcc by Friday, l6'h April,202l.

3

a) The recommendations be adoptcd as proposed. This was adoptcd aftcr it was

proposed by Sen. Aaron Cheruiyot, MP and sccondcd by Sen. (Dr.) Ochillo Ayacko,

MP,

b) A legislation be drafted under Article 190 of the Constitution to covcr all the issues

canvassed undcr second rccommcndation above.

c) The technical team was allowed to take three (3) wccks to dcvclop the legal

instrument and submit it to the mccting for considcration.



t
b) It was proposed that the National Treasury should seek to have a 2-month lacility

with Central Bank of Kenya which would allow translcr to CRFs cven whcn thcre

are challcngcs in cxchequer inflows. The facility would be scttled oncc the

cxchequer rcceipts are reccivcd. The CAS committed to considcr thc proposal for
adoption.

MIN. NO. IO88IO4I2O2I ADJOURNMENT
'fhcre bccn no othcr busincss the Chairperson adjoumcd the mccting at [0.55 am.

SI(]NATUIIE:

(CHAIRPERSON: SEN. CHARLES KIBIRU, MP.)

DATE: l2th Aoril. 2021

4



MINUTES OF THE 209.I'II MEETING OF THE SE,NATE STANDING

COMMITTEE ON FINANCE AND BUDGET HELD ON MONDAY, I2 II APIIIT,,

2o2t AT 9:00 AM VIA ZOOM ONLINE PLATFORM.

PRESENT
l. Sen. Charles Kibiru, MP

2. Sen. (Dr.) Ochillo Ayacko, MP

3. Sen. Wetang'ula Moscs Masika, EGH, MP

4. Sen. CPA Farhiya Haji, MP

5. Sen. Mutula Kilonzo Junior, CBS, MP

6. Scn. Aaron Cheruiyot, MP

7. Sen. Rose Nyarnunga, MP

8. Sen. Milliccnt Omanga, MP

ABSENT WITH APOLOGY
9. Sen. Kimani Wamatangi, MP

ST]CRETARIA'I-

l. Mr. Christopher Gitonga

2. Ms. Yunis Amran

3. Ms. Lucy Radoli

4. Mr. Sharon Rotino

5. Mr. Ian Otieno

- Chairpcrsorr

- Vicc- Chairperson

- Mcmbcr
- Mcmbcr
- Mcmbcr
- Mcmbcr
- Membcr
- Mcmbcr

- Mcnrbcr

- Clcrk Assistant

- Fiscal Analyst
- Lcgal Counscl

- Rcsearch Officcr
- Audio Olficcr

INATTF]NDANCE

MIN. NO. IO89IO4/2021.. PREI,IMINARIES
The Chairpcrson called thc mceting to ordcr at 9.09 am and thcrcaltcr lollowcd a word ol
prayer. The Chairpcrson wclcomcd thc Mcmbcrs and thc stakcholdcrs to thc mccting.

MIN. NO. 1090t04/2021: ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after it was proposcd by Sen. Mutula Kilonzo

Junior, CIIS, MP and scconded by Scn. (Dr.) Ochillo Ayacko, MP.

MIN. NO. t09l104/2021: CONFIRNIATION Ots MINUTES OI'- MINUl'lis

a) The minutcs ol the 205'h me eting hcld on Wedncsday, 3 l'r March, 202 I at 9:00 am

were confirmcd as a truc rccord of thc procccdings of thc Committcc having bccn

proposed by Scn. (Dr.) Ochillo Ayacko, MP and scoondcd by Scn' Milliccnt

Omanga, MP.

b) The minutcs of the 206'h mcering held on Tucsday, 6'h April, 2021 at 9:00 am wcrc

confirmed as a truc rccord of thc procccdings ol thc committcc having bccn
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proposcd by Sen. Rose Nyamunga, MP and seconded by Sen. Mulula Kilonzo

Junior, CBS, MP.

c) -l-he minutes of the 207'h meeting hcld on Wedncsday, 7th April,2021 at 9:00 am

wcre confirmed as a truc record of the proccedings of the Committec having been

proposcd by Scn. Milliccnt Omanga, MP and seconded by Scn. Mutula Kilonzo

Junior, CBS, MP.

d) 1-he minutes of the 208th meeting hetd on l'riday, 9'h April, 2021 at 9:00 am were

confirmcd as a true rccord ol the proceedings of the Committcc having bccn

proposcd by Sen. Rose Nyamunga, MP and secondcd by Sen. (Dr.) Ochillo Ayacko,

MP.

MIN. NO. 109210412021: CONSIDERATION AND ADOPTION OF THE REPORT
ON THE DIVISION OF R-EVENUE BILL (NATIONAL
ASSEMBLY BILLS NO. 7 OF 2021)

The Committcc considcred its rcport and rcsolved to recommend-

a) that thc Division of Revcnue Bill (National Asscmbly Bills No. 7 of 2021) be

approvcd with the amendment to the schcdule. Thc new schcdule should provide

for the following four itcms only-

'/ Total sharable rcvcnue;

'/ National Government sharc;
,/ Equalization fund; and

'/ County equitablc sharc.

This rccommendation is in compliance with the Ruling in High Court Petition No.

252 of 2016, where thc court held that it cannot be pcrmissiblc to providc for

conditional grants in the Division of Rcvenue Act and thcrefor it follows that

conditional grant cannot be proposcd in Division of Revenuc Bill.

b) an enactmcnt of bill to provide for a lcgal mechanism to cnablc thc translcr of
conditional grants to thc rcspectivc County Revenuc Funds (CRFs) and withdrawal

from CRFs by county govemmcnts. The llill should also provide a framework for

the management, control and accounting for conditional and unconditional grants.

c) That thc proposcd nascent lcgal instrument will address thc modalitics of allocation,

cxpenditurc and reporting on conditional grants to county governments. It will
thereforc be within the purview of Articlc I l0(4) of the Constifution.

Thc rcport was unanimously adopted having becn proposed by Mutula Kilonzo Junior,

CBS, MP and scconded by Sen. Milliccnt Omanga, MP MP.

)
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MIN. NO. IO94IO4I2O2I ANY OTHER BUSINESS

a) It was rcportcd that thc Committec had bcen invitcd lor a training on Integrated

Financial Managcmcnt Systenrs: Stratogy and ln-rplcmcnlation by Dcvclopmcnt
Training Intcmational. [t was rcsolvcd that this training be undcrtakcn in thc monlh

of May.

MIN. NO. IO95/O4I2O2I ADJOURNMENT
'l'hc Chairpcrson adjoumcd thc mccting at 9.58 am

SIGNATUITE:

(CHAIRPIIRSON: SEN. CHARLIIS KIBIRU, MP.)

DA'IE: l2'h Ap ril.2021
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IN THE MATTER OF ALLEGED INFRINGMENT OF THE PROVISIONS

oF ARTTCLES 1(1), 1(3), 2(21,2(4), 3(1), 6(2), 10, 174(c), 175, 183,

185, 186, 186(2), 187(1), 189, 189(1XC),203(1XD),217,258 AND

2s9(1)OF THE CONSTTTUTTON OF KENYA

BETWEEN

COUNCIL OF COUNTY GOVERNORS PETITIONER

VERSUS

THE ATTORNEY GENERAL 1ST RESPONDENT

THE NATIONAL ASSEMBLY 2NO RESPONDENT

THE SENATE 3RD RESPONDENT

CABINET SECRETARY,

THE NATIONAL TREASURY 4TH RESPONDENT

COMMISSION ON REVENUE ALLOCATION sTH RESPONDENT

AND

CONTROLLER OF BUDGET INTERESTED PARTY

.,UDGMENT IN CONSTITUTIONAL PETITION NO. 252 OF 2015 Page 1 of 6l

REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

PET|T|ON NO. 252 0F 2016

JUDGEMENT



THE PETITION

The Petitioner; Council of Governors instituted this petition dated

15th June 2016 on the even date seeking the following reliefs:-

a) A declaration that the National Government cannot

allocate itself funds for and undeftake devolved functions,

without first executing inter-government agreements

required by Article 187 of the Constitutions.

b) A declaration that in accordance with Article 202 (2) of the

Constitution all funds christened in the Division of

Revenue Act as conditional or unconditional grants

should be netted from the national government,s share of

revenue and not from the overall revenues raised

natlonally.

c) A declaration that in accordance with Article 202(2) of the

Constitution all funds christened in the Division of

Revenue Act as conditional or unconditional grants

should be disbursed to the Counties through the County

Revenue Fund.

1
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d) A declaration that 'national interest' as sfafed in Article

203(1) (a) of the Constitution does not necessarily connote

functions of the national government as provided in the 4th

Schedule of the Constitution.

e) A declaration that funds christened as 'national interest'

in the Division of Revenue Act 2016 or any other Division

of Revenue Act enacted to implement the provisions of

Article 202 and 203 of the Constitution cannot be

appotTioned on devolved functions without the same

being channelled to the Counties as conditional or

unconditional grants.

f) A declaration that, in its entirety, the Division of Revenue

Act,2016 is inconsistentwith the provisions of Article 6(2),

10(2)(a), 174(c), (d) and (h), 202(2), 17a@), 175(b), 186,

186(2), 187(1), 189, 189(1) (c), 203(1)(d), 217 of the

Constitution.

il An order directing the respondents to take necessary

steps to amend the Division of Revenue Act, 2016 to

JUDGMENT IN CONSTITUTIONAL PETITION NO. 252 OF 2016 Page 3 of 51



conform to the provisions of Articles 202(2) and 203(1) of

the Constitution.

2. The Petitioner herein; Council of Governors instituted this Petition

after parliament went ahead and enacted the Division of Revenue

Allocation Act in 2016 to sharing and devolution of power. The Act

was assented to by the President on 23'd May 2016 and provides

for divisions of revenue modality between the National and County

g overn ments

3. The Division of Revenue Act 2016 hereinafter the "Act" for financial

year 20161201 7 provides for the allocation of the following funds to

the National Government,

b) Kshs.4.5 Billion for Leasing Medical Equipment.

c) Kshs.4.5 Billion for level 5 hospitals.

4. All the above are devolved functions yet parliament allocated the

funds to the National Government. ln an attempt to camouflage the
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Constitutional anomaly, the Act made the allocations as a

conditional grant. The County Governments aggrieved by the

manner in which the National Government was silently taking over

devolved functions through allocation of funds to itself filed this

Petition seeking the orders hereof as set out in the Petition.

5 The National Assembly, the 2nd Respondent herein subsequently

filed a Notice of Preliminary Objection on 25th July 2016 on the

grounds that the Petition had not exhausted all the Alternative

Dispute Resolution [Vlechanisms to resolve the dispute before

approaching the Court

6 On 3d March 2016, Justice Muriithi, allowed the Preliminary

Objection and ordered that the Petition be stayed pending reference

of the dispute between the Petitioner and the National Government

to Alternative Dispute Resolution Mechanrsm in accordance with

Article 189(3) of the Constitution and lhe lntergovernmental

Relations Act

7 . On 9th October 2017, the Attorney General in line with the Court's

order invited parties to a meeting where the parties resolved to have

JUDGMENT IN CONSTITUTIONAL PETITION NO.252 OF 2016 Page 5 of 61



the dispute mediated upon by lhe lntergovernmental Relations

Technical Committee hereinafter the /GRfC.

arise for determination by the mediation process:-

i. Whether the allocation of conditional grants in the

division of Revenue Act, 2016 is made in accordance with

Article 202(2) of the Constitution.

ii. Whether the accounting officer of the national

government can spend money for conditional grants

directly in the counties to undeftake devolved function

with the execution of an intergovernmental agreement

under Article 187 of the Constitution.

iii. Which is the scope of an intergovernmental agreement

under Article 187 of the Constitution?

iv. Whether the national interest means the interest of the

national government and not of county governments.
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8. On 16th November 2017, the parties agreed that the following issues



What is the meaning of national interest as a criteria of

revenue allocation as per Article 203(1) (a) of the

Constitution?

vi. Whether the national interest means the interest of the

national government and not of the county government.

vlt. Whether an allocation for national interest ought to be

allocated exclusively to the national government.

viii. Whether the national government can use the funds for

the national interest directly to undertake devolved

functions.

ix. Whether the national government has a constitutional

obligation to disburse to counties, as conditional or

unconditional grants, money allocated as national

interest that are earmarked for devolved functions.

9 The first tr/ediation Report prepared by lntergovernmental

Relations Technical Committee (IGRTC) was filed in Court on 14th

September 2018 and it had the following conclusions:-
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a) That the pafties reached a consensus that conditional

grants are derived from the National Government's share of

conditional allocations as additional resources allocated to

County Governments from revenue raised nationally.

b) With regards fo issue no 2-4, the parties noted that the same

had been addressed in circular no.8/2017 dated 29h August

2017 on Guidelines for management of lntergovernmental

Fiscal Transfers in Kenya which addressed the division of

revenue.

c) On the meaning of national interest, the parties agreed that

the matter is polycentric in nature and this may not be

adequately addressed in the mediation process.

10. On 14th October 2018, Hon. Lady Justice Okwany, upon

consideration of the Report and arguments raised by the parties

was convinced that, that all efforts to resolve the dispute had not

failed and consequently ordered that issues No. 5 to 9 be submitted

to a second mediation which would be facilitated by either the

lntergovernmental Budget and Economics Council (IBEC) or
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the summit for determination in line with provisions of Article 189(3)

of the Constitution and Section 35 of the lntergovernmental

Relations Act.

11 The second mediation process was conducted by the

lntergovernmental Budget and Economic Council (IBEC) which

filed the Report in Court on 1Oth June 2020. The report findings on

the meaning of national interest (Article 203(1) of the

Constitution) is as follows:-

a) ln defining the meaning of national interest for the purposes

of the COK 2010, one ought to be guided by Article 259 of

the Constitution. The Commission on lmplementation of the

Constitution (CIC) defined the term national interest as: 'a

sef of agreed policies, goals, priorities and resultant

programs which have fiscal implications and which benefit

the country as a whole.'This definition was generally agreed

upon by the mediation committee.

b) National interests transcends both levels of government as

it benefits the entire country. National interest can therefore

be the interest of either level of government.
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c) Where a function has been earmarked as one being of

national interest, an allocation for the same ought to be

allocated to the government level that has been assigned the

functions under the fourth schedule.

d) Article 187 of the Constitution provides that a function or

power of government at one level may be transferred to a

government at the other level by agreement between the

governments. By virtue of this provision, either level of

government can undertake a devolved function where there

is exisfence of an agreement between the two levels.

e) Article 202(2) provides that County Governments may be

given additional allocations from the national government's

share of revenue, either conditionally or unconditionally.

PETITIONER'S CASE

12. The Petitioner argue that the language used in the Report is that of

a possibility yet the diametric of division of revenue between the two

levels of government is couched in mandatory terms in the

constitution. The Petitioner contend that it is imperative that these
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issues are well interpreted by this Honourable Court which IS

bestowed with jurisdiction under Article 165 of the Constitution lo

interpret the Constitution in order to provide a binding judgment to

guide parliament in the preparation of future Division of Revenue

Acts for the overall good and benefit of devolutjon

'l 3. The lstand 4th Respondents urge that the parties deliberated and

settled on the lntergovernmental Relations Technical

Committee to mediate the dispute between the parties. The parties

appeared before mediation on multiple occasions unfortunately, the

mediation proceedings were upset and the Petitioner sought to have

the court determine the very same issues which it had set to

mediate.

14. The Parties being unable to agree on the way forward, the Court

ordered that mediator do file his report with the Court to enable it

make its determination on the extent of compliance with the ruling

of Hon. Justice lt/uriithi. The Court (Hon. Okwany J) upon reading

the report and upon hearing the parties issued a ruling, on 28rh

November 2018 ordering the parties herein, to return to the
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THE 1ST AND 4TH RESPONDENTS CASE



mediation Table referring the matter to the lntergovernmental

ordered further in default of parties reaching an agreement, the

matter be referred to summit in accordance wilh Article 189(3) of

the Constitution 'for further attempts at alternative disputes

resolution with a view to determining the issues in the Petition

16. The Parties herein were able to agree on various working definition

and guidelines that are expected to guide the division of revenue

and matters on conditional and unconditional grants. The parties

herein were also able to, under the guidance of the National

Treasurer (4rh Respondent) and Commission of Revenue Allocation

(Srh Respondent herein) determine the proper working definition of
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Budget and Economic Committee for determination. The Court

15. Arising out by the Court's Ruling (Hon. Okwany J)the secretariat of

the lntergovernmental Budget and Economic Council (hereinafter

IBEC) convened a technical committee meeting which deliberated

the issues for determination in this matter and thereafter for

emergent report presented to the full IBEC which adopted the

findings of the committee and issued its report to court by hand of

the Office of the Attorney General on 2lsrJanuary 2020.



'national interest' as found within Artrcle 203(1) of the Constitution

of Kenya 2010

17. The 1"1 and 4th Respondents contend that this Court ought to take

Judicial notice of the note of the Commission of the same Allocation

as established within Article 21 5 of the Constitution.

18. Article 216 of the Constitutions sets out the functions of Revenue

Allocation and provides as follows:-

"Article 216

(1)The Principal function of the Commission on Revenue

Allocation is to make recommendations concerning the

national government-

a) Between the national and county governments; and

b) Among the country governments.

(2)The Commission shall also make recommendations on

other matters concerning the financing of, and financial
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basis for the equitable sharing of revenue raised by the
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Constitution and national legislation."

19. The 1"rand 4rh Respondents invite the Court to take Judicial notice

of the composition of the IBEC as outlined within the Public Finance

lVlanagement Act and note that almost all parties in this matter are

represented within the Council

THE sTH RESPONDENT

20. The 5th Respondent urge that upon reference of this matter to the

I nte rgov e rn menta I Rel ati on s Tec h n ic a I Com mittee (l G RTC), lhe

mediation team distilled the issues for determination and therefore

filled a mediation report on 14rh September 2018 and gave the

findings on each of the 9 issues for determination

21 The Petitioner was dissatisfied with IGRTC Report for reasons that

the same did not solve the questions in contest in the Petition. The

Petitioner requested the Court to give directions on the Petition. ln

a Ruling delivered on 28th November, 2018, this Honourable Court

referred the following issues to mediation by the lntergovernmental

Budget and Economic Council (IBEC) -
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management by, country governments, as required by this



a) What is the meaning of national interest as a criteria of

revenue allocation as per Article 203(1)(a) of the COK

2010.

b) Whether the national interest means the interest of the

national government and not of the country governments.

c) Whether an allocation for national interest ought to be

allocated exclusively to the national government.

d) Whether the national government can use the funds for

national interest directly to undertake devolved functions.

e) Whether national government has a constitutional

obligation to disburse to counties, as conditional or

unconditional grans, money allocated as national interest

that are earmarked for devolved functions.

The IBEC filed its report in Court on 10rh June,2020. Having

participated in the development of the report, the 5th Respondent

associates itself with the findings therein.

22
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23. The Sth Respondent contend that the only issue that remains for this

Honourable Court's determination is whether the allocation of

conditional grants in lhe Division of Revenue Act 2016 was made

in accordance with the Constitution.

submissions, and the mediation reports and from the same the

issues arising thereto for determination can be summed up as

follows:-

a) Whether the allocation of conditional grants in the Division

of Revenue Act 2016 is made in accordance with Article 202

(2) ot the Constitution and whether the national government

can attach terms to funds disbursed as conditional grant?

b) Whether an accounting officer of the national government

can spend money from conditional grants directly in the

intergovernmental agreement under Article 187 of the
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ANALYSIS AND DETERMINATION

24. I have carefully considered the pleadings herein, parties rival

counties to undertake devolved functions without an

Contitution?



A. WHETHER THE ALLOCATION OF CONDITIONAL

GRA'VTS IN THE DIVISION OF REVENUE ACT 2016 IS

MADE tN ACCORDANCE W|TH ARTTCLE 202 (2) OF THE

CONSTITUTION AND WHETHER THE NATIONAL

/IVTEREST CAN ATTACH IERMS TO FUNDS D'SAURSED

AS CONDITIONAL GRANT?

25. The Respondent herein, commission on Revenue Allocation is

established under Article 215 of the Constitution and its Principal

function is to make recommendations concernino the basis for lhe

equitable sharing of the revenue raised by the National Government

between the National and County Governments and among the

county Governments as provided in Article 216(1) of the

Constitution

26. Article 202(2) of the Constitution provides that county

government may be given additional allocations from the national
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c) What is the meaning of "national interest" in the context of

Division of Revenue between the two levels of government

and whether what constitutes "national interest" is a

justifiable issue for courts to determine?



government's share of the revenue, either conditionally or

u nconditiona lly.

27 . ln furtherance of the Constitutional direction enshrined in Article

202(2) and Article 187(2) of the Constitution, the commission can

Article 203 of the Constitution sets out the criteria to be taken into

account in determining the equitable shares provided for under

Article 202 of the Constitution.

28. Article 205(1) of the Constitufion stipulates that when a bill that

includes provisions dealing with the sharing of revenue, or any

financial matter concerning country government is published, the

commission shall consider those provisions and may make

recommendations to the National Assembly and the Senate. On its

par1, Article 203 (2) of the Constitution stipulates that any

recommendations made by the Commission shall be tabled in

parliament, and each House shall consider the recommendations

before voting on the Bill. lt should be noted that the Senate plays a

key role in division of revenue between the two levels of

gove rn ment

JUDGMENT IN CONSTITUTIONAL PETITION NO.252 OF 2016

make recommendations on the conditional allocations to counties.
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National Treasury pursuant lo Article 225 of the Constitution and

the Public Finance Management Act, 2012 and the Treasury

performs these duties together with parliament

30. On division of revenue, Article 218 of the Constitufion provides

for the manner in which the Senate and the National Assembly

"218. Annual Division and Allocation of Revenue Bills

(1) At least two months before the end of each financial

year, there shall be introduced in Parliament-

(a) a Division of Revenue Bill, which shall divide revenue

raised by the national government among the national

and county levels of government in accordance with this

Constitution; and

(b) a County Allocation of Revenue Bill, which shall divide

among the counties the revenue allocated to the county
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29. The responsibility to control public funds is clearly vested in the

should process thus:-



level of government on the basis determined in

accordance with the resolution in force under Article 217.

(2) Each Bill required by clause (1) shall be accompanied

by a memorandum setting out-

(a) an explanation of revenue allocation as proposed by

the Bill;

(b) an evaluation of the Bill in relation to the criteria set

out in Article 203(1); and(c) a summary of any significant

deviation from the Commission on Revenue Allocation's

recommendations, with an explanation for each such

deviation."

31. ln dividing the revenue raised nationally, the Senate and the

National Assembly rely on the criteria in Article 203 of the

Constitution to determine the amount of revenue that should be

allocated to the national and country governments

32. Article 202 of the Constitufion requires that the criteria be taken

into account to determine the equitable share, which clearly means
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that the figure is not fixed and varies every year based on the

following criteria:-

a) The national interest;

b) Any provision that must be made in respect of the public

debt and other national obligations;

c) The needs of the national government, determined by

objective criteria;

d) The need to ensure that country governments are able to

perform the functions allocated to them;

e) The fiscal capacity and efficiency of country governments;

f) Developmental and other needs of counties;

g) Economic disparities within and among counties and the

need to remedy them;

h) The need for affirmative action in respect of disadvantaged

areas and groups;

i) The need for economic optimisation of each county and to

provide incentives for each county to optimise its capacity

to raise revenue;

j) The desirability of stable and predictable allocations of

revenue; and
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k) The need for flexibility in responding to emergencies and

other temporary needs, based on similar objective criteria.

33. lt therefore follows that the share revenue to the counties can vary

so long as the amount allocated to the County is not less than (15%)

of fifteen per cent of all revenue collected by the national

gove rn me nt

34. The Petitioners contend that the division of revenue is a process that

concerns the application of national resources to development and

indeed how the resources will be allocated. lt is urged one of the

principles of public finance as embedded in Article 201 (b) of the

Constitution is that the public finance system shall promote an

equitable society. Article 202 (1) of the Constitution provides that

revenue raised nationally shall be shared equitably among the

national and county governments. The legal instruments that

elaborates how revenue is to be shared between the two levels of

government is the Division of Revenue Act which is enacted yearly

by parliament.

35. The focus of this Petition is Arflcle 202(2) ot the Constitution

which states that County Government may be given additional
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allocation from the national government's share of revenue, either

conditionally or unconditionally. The use of the would 'may' in my

view connotes that the issuance of conditional or unconditional

grants is at the discretion of the national government.

36. ArTicle 203 of the Constitution as already indicated herein above

provides the criteria that shall be taken into account in determining

the equitable share for each level of government. lt therefore follows

the division of revenue between the two levels of governments is

partly informed by the role played by each of the government

amongst other factors such as fiscal capacity and efficiency of

county governments as well as the development and other needs of

the counties

37. Further Article 230(1) otthe Constitution provides that one of the

criteria is the need to ensure that country governments are able to

perform the functions allocated to them In the Fourth schedule of the

Constitution. This provision in my view is intended to promote the

principles of development governance set out in Article 175(b) ot

the Constitution which provides that County governments shall

have reliable source of revenue to enable them to govern and

deliver service eff iciently
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38. ln the instant Petition, the Petitioner contend that the Division of

Revenue Act 'for financial year 2Q1612017 provides for the

Government as follows:-

a) Kshs.4,l21 Billion for Free Maternal Health Care

b) Kshs.4.S Billion for leasing Medical Equipments

c) Kshs.4.S Billion for Level 5 hospitals.

39. The Petitioner contend that in an attempt to cure the above

fundamental breach, lhe Division of Revenue Act, 2016 went

ahead to make the allocation as a conditional grant. The allocation

of money to the national government to undertake the above

devolved functions on paper, it is urged, appears as conditional

grant but the Petitioner urges in reality it is the accounting officers

of the national government who manage the funds.

40. ln respect of Revenue Bill 2016, the Commrssion on Revenue

Allocation contend that, the commission makes its

recommendation of the division of revenue through a consultation

process. That in its recommendation; the commission noted, that in

accordance with Article 187(2) of the Constitution, which provides
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allocation of funds for devolved functions to the National



that, if a function or power is transferred from a government at one

level to a government at the other level, then arrangements shall be

put in place to ensure that the resources necessary for the

performance of the function or exercise of the power are transferred

The Commission therefore contend that it is in line with the principle

of "funds follow functions" and invariably requires clear Iinkages

between assigned function, planning, budgeting and revenue

allocation either level of government

41 . ln the instant Petition the Petitioner has not submitted that the

Division of Revenue Act 2016 failed to allocate the counties lhe

minimum 15% o't nationally raised revenue and this can be seen

from the following statement in the Explanatory memorandum to the

Division of Revenue Bill,2016:

"6. After making the above adjustment, County Governments'

equitable share of revenue in the financial year 2016/2017 is

estimated to be Khss.280.3 billion (see Table 1). This allocation

is above the constitutional minimum of 15%o percent of the

latest audited revenues for FY 2013/14 (i.e. Kshs.935.7 billion)."
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42. From the above it turns out the Parliament did not violate the

constitution as it allocated the county governments the minimum of

15% required and therefore, having received more than the

constitutionally mandated minimum of 15%. lt is not demonstrated

that there is a constitution violation to warrant High Court to invoke

its jurisdiction under Afticle 1 65 of the Constitution.

43. A perusal of the explanatory Memorandum to the Division of

Revenue Bill,2016, the following statements explain the manner in

which the revenue raised nationally was divided between the

national and the country governments:-

"Explanation of the Allocations to the National and County

Governments as Proposed in the Bill.

4. The DoRB, 2016 proposes to allocate the County Governments

Kshs.3O2.2 billion in the financial year 2016/17, which relative to the

2014/1 5 allocation, reflects an increase of Kshs.2).4 billion or 7 per

cent. This allocation comprises of an equitable share of Kshs.280.3

billion and additional conditional allocations from the share of

national government revenue amounting to Ksh.21.9 billion

County Governments' Equitable Share
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44. As regards conditional allocations, the Explanatory memorandum is

clear that the conditional allocations are drawn from the national

government's share of revenue

"Additional Conditional Allocations to County Governments

7. Article 202(2) of the Constitution provides for additional allocation

to County Government from the National Government's share of

revenue, either conditionally or unconditionally. Pursuant to this

Afticle, the National Government proposes to allocate the following
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5. The County Governments' equitable share of revenue raised

nationally for the financial year 201 6/17 is arrived at by growing the

County Govemments' equitable share for 201 5/1 6 of Kshs.259.77

by a growth factor of 7.8 percent. This growth has taken into

consideration performance of revenue in the past which has not

been on target. The equitable share of revenue, thus determined, is

an unconditional allocation to the County Governments and

therefore County Governments are expected to plan, budget, spend

account and repoft on the funds allocated independently. This

allocation to County Governments takes into account all the

functions gazetted for transfer to County Governments by the

Tra n sitio n Authority. "



additional conditional allocations to suppotl specific national policy

objectives to be implemented by County Governments:"

45. lt therefore follows from the above that, in the financial year

201612017, the county governments were allocated the sum of

Kshs.280.3 billion from a total national revenue of Kshs.935.7 billion

which is 29.95Yo of the revenue raised nationally. The Petitioner

having received then an additional 29.95% of the revenue raised

annually, the national government clearly made additional allocation

to the country governments as per paragraph 7 of the explanatory

memorandum to the Division of Revenue Bill, 2016.

46. ln the instant Petition it should be noted the commission took into

account that at the time of making conditional allocations, the

national government had not fully devolved some of the functions

assigned to the country in the Fourth Schedule of the Constitution

Some of the devolved functions were either being performed by the

ministers or various corporations that existed before devolution. The

Commission thus took into account the functions assigned to each

level of government to ensure there is no mismatch between the

resources and delivery on responsibilities assigned to the national

and country governments This therefore lead to the commission
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making its recommendations pursuant lo Articte 216(5) of the

Constitution and Section 190 of the pubtic Finance

Management Act to the Senate, the National Assembly the

National Executive, County Assemblies and County Executives.

47. The Commission in arriving at its recommendations was guided by

Chapter 12 of the Constitution which provides for the principles,

legal and institutional framemenl of public Finance; which

recommendation were issued in fulfilment of its constitutional role.

"One of the most important policy changes ushered in by

Kenya's 2010 constitution was an overhaul of the way in which

resources are shared across the country. The Constitution

took this power away from the executive and created new

bodies, including the Commission on Revenue Allocation and

the Senate, to lead a more transparent and objective process

of deciding how to share resources. Article 216 (1) of the

Constitution mandates the Commission on Revenue Allocation
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48. The 5th Respondent relies on the High Court decision in County of

Mandera & 2 others v. The Commission on Revenue Allocation

& 4 Others [2017] eKLR where Mativo J. stated thus:



to make recommendations concerning the basis for the

equitable sharing or revenue raised by the National

Government between the national and county governments,

and among the country governments. Article 216(2) mandates

the Commission to make recommendations on other matters

relating to the financing of, and financial management by,

county governments and to encourage fiscal responsibility."

49. Similarly in the case of Council of Governors & 47 others v.

Aftorney general & 3 Others (lnterested Parties); Katiba

lnstitute & 2 Others (Amicus Curiae) [2020] eKLR where the

Court, while holding that the advise of the Commission is not binding

on Parliament, the Court nonetheless affirmed the positon of the

recommendation of the Srh Respondent as follows:-

"[56] A critical reading of the provisions cited above, leaves no

doubt that the Constitution places a very high premium on the

recommendations by the Commission for Revenue Allocation.

Such recommendations once tabled in Parliament, must be

accorded due consideration before a vote takes place in either

of the Houses, on the Division of Revenue Bill and the County

Allocation of Revenue Bill. This is the unequivocal prescription
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in ArTicle 205 of the Constitution. Even where the National

Government intends to appropriate money form the

Equalization Fund, the Commission must stilt be consulted,

and if following such consultation, it makes recommendations,

the National Assembly must consider the same before passjng

on Appropriation Bill.

[57] ln view of the foregoing, it is our considered opinion that,

where either of the two Houses passes a Bill envisaged under

Article 205 of the Constitution, without considering the

recommendations of the Commission on Revenue Allocation,

the resultant legislation would be unconstitutional. By the

same token, where the National Government appropriates

money from the Equalization Fund without consulting the

Commission, the resultant legislation would suffer a similar

fate. The same result would obtain were the national Assembty

passes legislation authorizing the National Government to

appropriate money from the Equalization Fund without

considering the recommendations, if any, by the Commission

on Reven u e Al locati o n."
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50. The Commission further contend in accordance with the provisions

of Article 216(1) (a) and Article 203(1) of the Constitution, the

Commission recommended that the allocation of the conditional

grants should be equitable and their distribution should not

compromise the independence of the county governments as

regards budgeting, plannlng and budget execution

51. The Court while addressing itself to the rationale behind fiscal

responsibility in Speaker, Nakuru County Assembly & 46 others

v. Commission on Revenue Allocation & 3 Others [2015] eKLR,

stated

"Fiscal reporting mechanisms are clear at the National level

and so are they in the County level with the County Executive,

County Treasury and County Assemb/ies each charged with

the responsibility of ensuring accountability and transparency

in utilization of County resources and specifically, the mandate

of approving County Budgets in the responsibility of a County

Assembly"

52. The Commission's Constitutional mandate clearly is to encourage

fiscal responsibility in the formulation of policy geared towards
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ensuring accountability and transparency in the utilization of public

finances. The management of intergovernmental transfers,

including the duties of the national accounting officer in managing

intergovernmental transfers to counties are set oul in Regulation

130 of the Public Finance Management (National Government)

Regu I ati on s, 201 5 which includes.-

"a) ensuring that transfers to a county government -

i) are made in accordance with the frameworks governing

the conditional and unconditional transfers to county

governments; and

ii) are deposited only into the Country Revenue Fund of a

County Government; and

iii) are made in accordance with the relevant Act of

Parliament unless the allocations are withheld or stopped

in terms of AtTicle 255 of the Constitution."

53. Further a national government accounting officer who transfers any

conditional allocation to country government shall, in addition to any

other requirement in terms of the Act or any other applicable law or

framework governing the allocation, monitor and evaluate the
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financial and non-financial performance of programmes, fully or

partially funded by the allocation and submit to the National

Treasury -

a) A quarterly repoft within 30 days after the end of each quarler;

b) An annual repoil within three months after the end of the financial

year;

c) The attendant conditions of any conditional grant to a country

accounting officers.

54. lt is further provided that at Regulation 130 (4) of the Pubtic

Finance Management (National Government) Regulations,

2015, lhe reports referred to include information that: -

"a) indicate the total amount of funds transferred to each

county government;

b) lndicate the amount of funds withheld or stopped form any

county government, the reason for withholding or stopping

and the action taken by the national government Accounting
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c) lndicate any reductions or additions of conditional or

unconditional allocations to county governments authorized

by the National Treasury;

d) lndicate the funds, if any, spent by the national government

Accounting Officer on the administration of the transfer to

the counties; and

e) That may be required under the relevant law or framework

governing the transfer by the National Treasury."

55. The County Government Accounting Officer in accordance with

Regulation 131 (1) (a) of the Public Finance Management

(National Government) Regulations, 2015 is responsible; for

ensuring compliance with the requirements of the relevant law and

frameworks governing the management of conditional transfers

from the national government.
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Officer and the county government Accounting Officer to

deal with the matters that necessitated the withholding or

the stoppage of the transfer;



56 The Regulations envisage that the County Government Accounting

Officer has the first mandate to monitor and evaluate the financial

and non-financial performance of programmes, fully or partially

funded by the allocation and report the same to the national

government accounting officer, who subsequently reports to the

national treasury.

57. The conditional allocation are drawn from the National Government

share. The conditional grant in the Cambridge dictionary is defined

as follows:-

"condition noun (Agreed Limit)

An arrangement that must exist before something else can

happen."

58. Article 202 (2) of the Constitution provides "County

Governments may be given additional allocations from the

national government's share of the revenue, either

conditionally or unconditionally." This in my view means where

"conditional allocation" is made by the national government to the

counties, the national government may impose conditions, that it

deems fit for disbursement and management of the funds in a
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manner that meets the objectives of the national government. lt

should be noted that the "conditional allocations" are from the

national government share of revenue and as such there is

justification for imposing conditions by national government to have

59. lfind in the instant Petition, there is no challenge to constitutionality

of the various Regulations of the Public Finance Management

(National Government) Regulations, 2015 relied upon by the 5'h

Respondent, as regards the function of monitoring and evaluating

conditional allocations to County Governments which, ultimately lies

with the National Government

60. ln the case ot lnstitute of Social Accountability & Another V.

National Assembly & 4 others [2015] eKLR; the Court held that:-

"Conditional grants are a feature of most fiscally decentralized

counties. Through conditional grants, the national government

is able to achieve certain national governmental objectives

within the decentralized units. What is paramount though is

that the nature and design of such grants must respect the

co n stituti o n a I a rc h itectu re. "
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61. The Petitioner urge that the Division Revenue Act 2016 defines

"conditional allocations" as'additional resources allocated to

County Governments from revenue raised nationallY.' fhe

Petitioners urge that the definition thereto is wrong, contravenes

Article 202(2) of the Constitution and in effect interferes with the

County Governments autonomy and undermines devolution.

62. The 1"t lvlediation report states that Conditional grants are derived

from the National Government's share of revenue. lt therefore

follows that conditional grants are allocated to the counties from the

national government's share of revenue and not from the revenue

raised nationally. I therefore find that the proper and justifiable way

would be for the Act to indicate the additional money allocated to the

counties is from the national government's share specifying the

conditions for their expenditure. Conditional grants bear conditions

and for this reason the national government may impose conditions

on how finances advanced to the county governments under

Article 202(2) are to be utilised.

63. I therefore find that it is proper to take the conditional grants as

money transfers from one level of government to another, either

through competitive project grants or through more general b/ock
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64. I am of the view that the nature of conditions should not be constant

for all counties but can vary from one county to another. The

conditional grants may be materially or non-materially. The

conditions may be imposed by the sphere of government allocating

the funds, or the two spheres of government may negotiate them. ln

either case, an important feature of conditional grants is the method

used to enforce the conditions. With specific grants, enforcement

will typically not be an issue: the grant will only be paid if the recipient

government undertakes the specific spending. For block grants,

enforcement is more difficult because the conditions are typically

rather value and subject to interpretation. The following methods of
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grants which is essentially and annual sum of money that is

awarded by a national government to a county government to help

fund a specific project. lt is noteworthy that a national government

places conditions on the use of the transferred funds by the recipient

government. The conditions may be either financial or substantive

in nature. ln other words, the grantor uses these grants to induce

certain reactions on the part of the grantee in order to bring a county

level of government into line with the national level of government's

policy objectives. The greater the conditions placed upon the grant,

the less flexible is the program for the recipient government.



enforcement are possible in this scenario that is, the national

government may enforce the conditions by penalising the county

level of government whose programmes do not meet them or where

there may be some dispute settlement mechanisms, possibly the

courts, may be used for adjudication.

65. lt is expected that if there are any financial conditions imposed on

the county level of government, the conditions will usually entail

matching requirements, and they are typically stated as a

percentage of the conditional grant amount or as a percentage of

total project costs, and financial matching requirements must come

from local revenues raised by the country level of government or

from its non-conditional share, On the other hand, substantive

requirement reflect the nature of uses to which the recipient may

apply the revenue granted by the national level of government.

66. The extent to which conditional grants are used and their design

depend very much on the constitutional, institutional and fiscal

circumstances. ln the most general sense, the purpose of

conditional grants is to influence the fiscal decisions of the county

level of government presumably with the express intent of achieving
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some objective of the national level of government, including

objectives that are stipulated by the Constitution

67. lt is expected that if the conditional funds are allocated to the county

level of government, the funds would then be sent through the

County Revenue Fund to the specific counties for the specific

functions outlined by the national level of government. The effect of

a conditional grant is that the funds are channelled directly to the

activities in question and accounted for. The funds cannot be

appropriated by the County Assembly through a County

Appropriation Bill.

68. The Petitioner urge that according to the constitutional law ex e

John Mutakha Kanqu, the equitable share is a right of each

government and not a discretionary donation by national

governments to the County Governments. ln his book,

'Constitutional Law of Kenva on Devolution' at paqe 252 he

contends that there are three forms of funding for County

governments' from revenue raised nationally namely:

i. An entitlement to an equitable share of revenue raised

nationally;
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Additional allocations from the national government's share of

the revenue raised nationally which is given either

conditionally or unconditionally, and

Equalisation funding from the revenue raised nationally

69. ln the submissions by the South Africa's Financial and Fiscal

Commission to the South African Parliament to enable the

enactment of the South African Division of Revenue Bill of 2002 with

Specific Reference to the Conditional Grant System, the

Commission stated that:

"Conditional grants are used in most decentralized systems of

government to enable specifted national obiectives. The

Constitution sfafes fhat conditional qrants must be provided

from the national eouitable share and that the division of

revenue must recoonize the role plaved bv conditional qrants

within the national equitable share. This im plies that there is a

trade-off between increasing conditional grants to provinces

and municipalities and the total amount available for equitable

sharing between the 3 spheres of government.
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70. Further according to the submission by the South African

Commission, "conditional grants" are used as an intervention

tool for the national level of government where there are concurrent

functions. As such, in a bid to protect the respect of the institutional

and functional integrity of either level of government, there ought to

be an identification of objectives to be achieved and the monitoring

of the performance of the various projects the funds are meant for.

The two levels of government are also expected to make

accountability arrangements and these arrangements clarified

upfront. The national level of government is thus expected to have

a Conditional Grant Framework with key requirements such as the

purpose and conditions of the grant, measureable outputs and

delivery indicators, why the objective cannot be met through the

Equitable Share mechanisms, the projected lifespan of the grant

and that the allocation criteria that must comply with the

Con stitution.

71. Article 202 of the Constitutlon provides for two forms of

allocations. Article 202(1) provides for the Division of Revenue

Act in the sense that it provides for the equitable sharing of the

revenue raised nationally between the national level of government

and the county level of government as provided for under Article
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218(1)(a) of the Constitution. fhe other allocations provided for

under Article 202 of the Constitution are conditional or non-

conditional grants. Article 202(2) of the Constitution is instructive

that the funds used as conditional or non-conditional grants are from

the share allocated to the national level of government.

73. lt is clear from the above that the conditional grants given to counties

by the national government must emanate from its own share of the

equitable revenue and not directly from the equitable share as

contemplated under Article 202 (2) of the Constitution. Secondly,
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72. When allocating funds to the county level of government as either a

conditional or non-conditional grant, it is expected that the allocation

is made from the national level of government's share. Secondly, it

is trite from the language used in Article 202 as read with Article

218(1)(a) of the Constitution, conditional or non-conditional grants

are not an item to be provided for under the Division of Revenue

Acf. Conditional and non-conditional grants can be issued to the

county level of government under the auspices of Article 190 of the

Constitution or through an agreement between the two levels of

government that respects the institutional and functional integrity of

the either level of government.



there ought to be a framework stating the purpose, the goal and the

mechanism for the issuance of the conditional grant. Deviating from

the set principles in Afticle 203 of the Constitution means that the

equitable share raised nationally will significantly reduce resulting to

a decrease in the equitable share allocated to counties. This would

also mean that the decreased equitable share to counties

undermines their financial autonomy since it restrains

implementation of budgets.

74. ln view of the above I find that conditional grants to counties should

come from the National Government's share whereas funds for

devolved functions should be allocated directly from the nationally

raised revenue and not through the national government's share. I

am of the view that the definition of "conditional allocations" used

in Secfion 2 of the Division of Revenue Act of 2016 lhal

["conditional allocations" for the purposes of this Act, means

additional resources allocated to county governments from

revenue raised nationallyl is not only misleading but patently

unconstitutional for going against the provisions of Article 202(2)

of the Constitution which states lhal "additional allocations"

from the national government's share may be given either

conditionally or unconditionally to county governments.
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75. ln view of my findings herein above, I am of the considered view that

it is proper for this Court to adopt the 1st Mediation report with regard

to the issue of conditional grants and declare that the Division of

Revenue Act, 2016 contravened the provisions of Article 202(2) of

the Constitution by defining that the conditional allocations to

counties shall be from the revenue raised nationally instead of the

national government's equitable share.

76. lfind that the conditional grants in the Division of Revenue Act

2016 were not done in accordance with the Constitution and it is

evidently clear it is not in accordance with the law. The Division of

Revenue Act, 2016 contravenes the provisions of Article 202 (2)

of the Constitution by defining that the conditional allocation to

counties shall be from the revenue raised nationally instead of the

national government equitable share. The Division of Revenue Act

is therefore not made in accordance wtlh Article 202(2) of the

Constitution and is therefore u nconstitutional

GOVERNMENT CAN SPEND MONEY FROM CONDITIONAL

GRAIVTS DIRECTLY IN THE COUNTIES TO UNDERTAKE

DEVOLVED FUNCTIONS AN

JUDGMENT IN CONSTITUTIONAL PETITION NO. 252 OF 2016
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B, WHETHER AN ACCOUNTING OFFICER OF THE NATIONAL



INTERGOVERNMENTAL AGREEMENT UNDER ARTICLE 1 87

OF THE CONSTITUTION?

77 The Petitioner's position on the issue in the 1't Mediation Report is

that it is this Court which can determine the functions to be

undertaken by the National and County Governments. The issue

was unresolved by the Report. The 1st Report recommend that

circular No. 8 of 2017 daled 29th August 2017 on Guidelines for

Management of lntergovernmental Fiscal Transfer in Kenya should

be interpreted by the Court to ascertain on functions.

78. From the above it appears that issues of dual accountability arise

where money for devolved functions is allocated to the County

Governments through the national government. The issue for

consideration is therefore clear that is, who should account for the

money? ls it the accounting officer of the national government or the

county governments?

79. lt appears that at one hand the Principle Secretary to the relevant

Ministry is bound to account since it is the equitable revenue shared

to the national government while on the other, the accounting officer

at the County government IS obligated to account for actual
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expenditure of the money sent to the County for specified activities

The Petitioner urge this process undermines the principles of Public

Finance as envisaged in Article 201(a) of the Constitufion which

dictates that there shall be openness and accountability; including

public participation in financial matters

80 The Petitioners further contend that conditional grant cannot be

spent at the national level, as it is mainly issued by the national

government from its share to the countles. The nationalgovernment

may at its discretion set certain conditions for expenditure. The

principal secretary, is obvious cannot spent money desig nated as

conditional grant at the national level, as by doing so, would

undermine the functional autonomy of county government

8'1 . Considering lhe Fourth schedule of the Constitution it is clear

that, it assigns the two levels of government's specific functions

which are outlined in part land llof the Schedule. The functions are

categorised as either exclusive, concurrent or residual functions

Article 187 of the Constitufion provides that a function or power

of government at one level may be transferred to a government at

the other level by agreement between the governments. By virtue of

this provision, the 2nd mediation report recommends lhal either
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level of government can undertake a devolved function where

there is existence of an agreement between the two levels.

82. Upon considering the 2nd mediation report recommending that either

level of government can undertake a devolved functions where

there is existence of agreement between the two levels of

government I find this to be a progressive and positive step towards

enhancing devolved function and development in counties. I find

that it would be in interest of eliminating the issues of dual

accountability by adopting the 2nd mediation report recommending

that either level of government can undertake a devolved function

where there is existence of agreement between the two levels of

government.

83. lt should be appreciated that the purpose of conditional or

unconditional funds is to enable the national government to meet its

policy objectives at the County level of government. ln doing so, the

national government is expected to accede to the provisions of

Afticle 189(1) of the Constitution by firstly, performing its functions

and exercising its powers in a manner that respects the functional

and institutional integrity of the county level of government. lt also

must respect the constitutional status of the county level of

JUDGMENT IN CONSTITUTIONAL PETITION NO.252 OF 2016 Page 49 of 61



government. Secondly, in the event that there is need for the

enhancement of capacity or coordinating policies and administration

at the county level of government, the national level of government

is expected to lraise with the county level of government in a manner

that respects the functional and institutional integrity of the county

level of government as stated in Article 189(1)(c) of the

Constitution Therefore, there is a legitimate expectation that if

conditional grants are allocated to the county level of government,

the national government must liaise with the county level of

government in effecting the policy considerations the grants are

intended for.

84. ln the instant Petition, it is Petitioner's position that no agreement or

any transfer was done between the two levels of governments. The

national government allocated money for functions meant for the

county level of government without liaising with the county level of

government and acted as if those functions are allocated to the

national level of government without following the provisions of

Article 187 of the Constitution. To this date, the National

Government has not executed the requisite inter-governmental

agreement as required by Article 187 of the Constitution with
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respect to the mentioned devolved functions on free maternal

health care, leasing of medical equipment amongst others

stated hereinabove nor have they taken any rebuttal of the same. lt

therefore turns out that the respondents are in violation of the

government accounting officers chose to directly spend money for

conditional grants which was meant for the counties. lt appears as

if the national government has taken over the devolved functions,

which in turn is against the spirit of devolution and contravenes the

provisions of Article 187 and 189 of the Constitution

86. There is no doubt the national government in overlooking the

provisions of Articles 187 and 189 of the Constitufion its actions

amounts to encroachment on the functions and mandate of county

governments with respect to misinterpreting the law and allowing

the accounting officer of the national government to spend money

87. The Respondents position is that the function of monetary and

evaluating conditional grants to county governments lies ultimately
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85 The Respondents have not disputed the Petitioner's contention as

provisions of the constitution on the basis, that the national

for conditional grants meant for counties.



with the national government. This with due respect is totally wrong

for allowing accounting officers of the national government to spend

money from conditional grant meant for counties. I find that the

governments pursuant to provisrons of Article 190(3) of the

Constitution and Section 21 of the County Governments Act

Article 190(3) ot the Constitution, which states that:-

"Parliament may by legislation provide for intervention by the

a) ls unable to perform its functions

b) Does not operate a financial management system that

complies with the requirements prescribed by the national

legislation."

88. I have carefully considered parties submissions, the provisions of

Regulations 130, 131 of Public Finance Management (National

Government, Regulations, 2015; and Articles 1 87 and 189 of the

Constitution and find that the law is very clear, that when an

accounting officer of the national government spends money for
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national government may only intervene in activities of county

national government if a county government -
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conditional grants directly in the counties to undertake devolved

functions without an intergovernmental agreement under Article

187 or 189 of the Constitution, acts in breach of the Constitulion

and the Law

C. WHAT IS THE MEANING OF "NATIONAL INTEREST" IN

THE CONTEXT OF DIVISION OF REVENUE BETWEEN

THE TWO LEVELS OF GOVERNMENT AND WHETHER

WHAT CONSTITUTES ''NATIONAL INTEREST" IS A

JUSTIFIABLE 
'SSUE 

FOR COURTS TO DETERMINE?

89. The "National lnterest" as defined in Article 203 (1) (a) of the

Constitution is not a legal question but rather is a political question

for the Executive and the Legislature to determine during the

extensive yearlong budget process

90. The Respondents contend that Article 203 permits the revenue

allocation to be adjusted based on the criteria in Article 203 (1)as
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lonq as the total countv allocation meets the minimum

threshold of 15% of the total revenue raised nationallv.



Constitution. I find that "national interest" is a key backbone in

influencing the division of revenue between the two levels of

government in line with Article 203 of the Constitufion. However,

in the past this term has been misused to mean that "National

93. ln considering whether the "national interest" is expendable, one

has to have a look at Article 259 of the Constitution which the

Petitioner seeks to rely on. Article 259(1) of the Constitution

provides:-

" 259. C on stru i ng thi s Co n stituti on

(1) This Constitution shall be interpreted in a manner that-

(a) promotes its purposes, values and principles;
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91 . The Petitioner support the 2nd Mediation Report's interpretation of

"national interest" as a set of agreed policies, goals, priorities

and resultant programs which have fiscal implications, and

which benefits the country as a whole and pray that the same be

adopted as a judgment of this court.

92. The "national interest" is clearly defined under Article 203 of the

interest" means the inferest of national government.



(b) advances the rule of law, and the human rights and

fundamental freedoms in the Bill of Rights;

(c) permits the development of the law; and

(d) contributes to good governance."

94 The Petitioner aver seeking that the meaning of "national interest"

must be guided by Article 259 of the Constitufion; dealing with

construing the Constitution, and agrees with the 2"d mediation

report which states lhal "the National interest transcends both

levels of government as it benefits the entire country. National

interest can therefore be the interest of either level of

95. The Respondents do not agree and take lhe "national interest" as

advocated for by the Petitioner as misguided and misinterpretation

of the Constitution in submitting that the funds allocated to national

interest must not be dedicated before equitable allocation to the

counties
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qovernment. The Znd lt/lediation Report further states that Where a

function has been earmarked as one beinq of national interest,

an allocation for the same ouqht to be allocated to the

qovernment level that has been assioned the function under

the fourth schedule".



96. The Respondents urges lhal Article 203 of the Constitution

requires that the criteria therein be a determining factor in allocation

of revenue between the national and county government and the 3'd

Respondent submits that what constitutes the national interest in

each financial year is a political question

97. Article 203(1) of the Constitution provides for the criteria to be

taken into account in determining the equitable shares provided for

legislation concerning county government enacted in terms of

Chapter Twelve of the Constitution. "7'he national inferest" is one

of the criteria to be used for the determination of the equitable share

It is expected that when allocating the equitable share meant for the

national government or the county level of government, "national

interest" is taken into consideration

98. From provision of Ariicle 203 of the Constitufion it follows that

equitable share allocated to the county level of government may be

increased or reduced based on "national interest". For instance, if

the national interest is the enhancement of health services, more

funds will be allocated to the county level of government to meet the

goals and purpose of the national interest served by health. ln
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under Article 202(1) of the Constitution and in all national



another instance, where Kenya has been attacked by an external

aggressor, the national interest will be defence spending. That

means that revenue allocated to the national level of government

may increase based upon serving lhe "national interest" that is

defence of Kenya's borders. The criteria set out in Article 203(1) of

the Constitution is intended to insure equitable sharing of revenue

99. lt is noted however that the Division of Revenue Act 2016, used

"National lnterest" as the basis for setting aside revenue in total

contravention of the Constitution. lt is expected that national interest

would only apply in the allocation of revenue under ITEM G on

Table 2: Evaluation of the Bill against Article 203 (1) of the

Constitution. "National lnterest" cannot be the basis for setting

aside revenue from the Consolidated Fund but is a criteria for the

allocation of the equitable share under Article 202(1) and Article

218(1)(a) of the Constitution.

100. The Division of Revenue Act allocated funds for national interest

which are deducted from the equitable share before the money is

shared equitably between the levels of governments. For instance

funds for NYS and security are deemed to be national interest and

allocated to the national government way before the revenue raised
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nationally is shared between the national government and counties.

The national interest is in my view just a lactor to be considered

before the funds are equitably allocated to each levelof government

It does not constitute a separate faction that has to be allocated

money.

101. Upon considering the parties submissions and the 2nd Mediation

Report which has not been challenged or its contents denied by the

Respondents or by any party and which the Petitioners agree with,

I find that the "National lnterest" transcends both levels of

government as it benefits the entire country. I also find that where a

function has been earmarked as one being of national interest an

allocation for the same ought to be allocated to government level

that has been assigned the function under the fourth schedule. I find

the position should be as recommended in 2nd Mediation Report.

102. I further find that what constitutes a "Na fio nal lnterest" ts a

justifiable issue for the courts determination and as I have already

dealt with what constitules a "national interest" hereinabove, I

need not say more than already stated hereinabove
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a) A declaration be and is HEREBY issued that the National

Government cannot allocate itself funds for and undertake

devolved functions, without first executing inter-

government agreements required by Article 187 of the

Constitution.

b) A declaration be and is HEREBY issued that in accordance

with Article 202 (2) of the Constitution all funds christened

in the Division of Revenue Act as conditional or

unconditional grants should be netted from the national

government's share of revenue and not from the overall

reven u es rai sed n ati o nal ly.

c) A declaration be and is HEREBY issued that in accordance

with Article 202(2) of the Constitution all funds christened in

the Division of Revenue Act as conditional or unconditional

grants should be disbursed to the Counties through the

County Revenue Fund.
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103. The upshot is that the Petitioner's Petition is merited and the

same rs granted in the following terms:-



d) A declaration be and is HEREBY issued that 'national

interest' as stated in Article 203(1) (a) of the Constitution

does not necessarily connote functions of the national

government as provided in the 4th Schedule of the

Constitution.

e) A declaration be and is HEREBY issued that funds

christened as 'national interest' in the Division of Revenue

Act 2016 or any other Division of Revenue Act enacted to

implement the provisions of Article 202 and 203 of the

Constitution cannot be apportioned on devolved functions

without the same being channelled to the Counties as

conditional or unconditional grants.

f) A declaration be and is HEREBY issued that in its entirety,

the Division of Revenue Act, 2016 is inconsistent with the

provisions of Article 6(2), 10(2)(a), 174(c), (d) and (h), 202(2),

174(9), 175(b), 186, 186(2),187(1), 189, 189(1) (c),203(1)(d),

and 217 of the Constitution.
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g) An order be and is hereby rssued directing the respondents

to take necessary steps fo amend the Division of Revenue

Act, 2016 to conform to the provisions of Articles 202(2) and

203(1) of the Constitution.

h) I direct that each party do bear its own costs.

Dated, Signed and Delivered at Nairobi on this 3'd day of December,

2020.

J. A. MAKAU

JUDGE
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