
I

al

flfrPr+ t-+to 61 'ft+E

aN o6lqtlurL
t6i^l

I,IC OF'KENY A
0 1; it lt 2trittt tw zutt

ko'pr-

o0

ii \1

ti \
il
ir
tl

t'
\

t:
i i-.-lry'il

R

TOF

c \)I1 AKER.S OrFIC

ox1 t8 42t
^I

AIROBI. MILIMANI LAW COTIRTS
LERKS OFFTCE

I

r). B NO

IN THE MATTER OF: ARTICLES 2, 3, 10, 19, 20, 23, 25, 27, 47,165(6),' 258 AND

260 OF THE CONSTITUTION OF'KENYA

AND ai ilt zo$
CONTRAVENTION OF RIGHTS AND FTINDAMENTAI-
FREEDOMS ITNDBR ARTICLES 2 (1),3 (1) 10 (l) (2), 19

(2),20 (2),27 (1), ss (l), 3s(1) (2) & (3), 47 (t) (2),48, s0 (X)

(2), OF THE CONSTITUTION OF KENYA 2010

AND

IN TTM MATTER OF:
ACT NO.4 0F 2015

SECTIONS 4 AND 5 FAIR ADMIMSTRATIVE ACTXON

AND
IN THE MATTER OF: STANDING ORDER No.lrl OF TI{E

NATIONAL ASSEMBLY STANDING ORDERS

tsETWEEN

JAMES OPIYO WANDAYI......... ..........APPLICANT

AND

KENYA NATIONAL ASSEMBLY......... ....1ST RE,SPONDENT'

THE SPEAKER OF THE
NATIONAL ASSEMBLY
THE ATTORNEY GENERAL

2ND RESPONDEI\T
3M nE,SPONDENT

IN COURT ON +rH Jt[Y.2ot6
BEFORE THE HON. MR. JUSTICE G.V. ODUNGA

ORDER

THIS MATTER coming up for Judgment on 4'h July 2016 before Honourable Mr. Justice

G.V. Odunga in the presence of counsel for the Applicant and in the presence of counsel for

the Respondents.

IT IS HEREBY ORDERED:

L That an order of stay be and is hereby issued staying the decision r,rade by the 2''d

Respondent. the Speaker of the National Assembly, on 3l" March,2016 suspending

r r.frl: 14,
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RBPUBLIC OF I(EIVYA
IN TrIE HI H COI]RT OF KENTYA T NATRORT

JUDICIAL w DfwsroN
MILIMANI I-{W COURTS

N NO.z 8

IN THE MATTER OF: ARTICLES 2) 3, Lo, !,9;.4o, 23, 25, 27,
47,165(6), 2'SB AND i' r6ci OF T'HE
coNsTrrurroN oF KE"..$ Y4,-,..

AND 
^). 

:i;-,,'"'=i:

IN THE MAT.IER OF: CONTRAVENTIQN OF RIGHTS AND
FLINDAMENTAL.'{.,.'- FREEDOMS LTIVDER
ARTICLES z (r), 3'(r) ro (r) (e), tg (2), to (z),
27 (t), gS (r),,-98(r) (e) & (S), +Z G) @), +8,50
(r) (z), OF THE CONSTITUTION OF KEI\I-YA
2(J-10 i

AND
t; 
-'l,l*. 

'"

IN THE MATTER OF: i;," SECTIONS + AND 5 FAIR
, ". - . . ADMINISTRATT\'E ACTIONACT

3. + OF zots
_.,,, 

rr.. ,,_, Nt
,:", ,',t AND

-:,.. .-, t-,t ..

IhI THE MATTER OF:

BETWEEN
JAMES OPTYOWANDA\T. ........ .......APPIICAIT1T

AND

KENYA NATIONAL ASSEMBLY ........1ST RESPONDtrIT-T
THE SPEAKER OF THE
NATIONALASSEMBLY ...2ND RESPONDEN-T

STANDING ORDER NO.TTT OF THE
NATIONAL ASSEMBLY STANDING
ORDERS
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THE ATTORNEY GENERAI ......... ....BRD RESpOND.

RULIIIG
Introduction

r. The ex parte applicant herein, James opiyo wandayi, is the si
relected Member of Parliament for ugunja constitu.rr.y,-u.o.constitur

within the Repubiic of Kenya. X.,,t
j:-

z' According to the applicant, he was in attend.ari:qe in a joint sitting
,., 
, '-::. "

Cdi.g-ss$y H. E rhe ?residen

the Republic of Kenya on 31st March z'b,r6+rrsuant to the provisions'::;-

Article tgz of the constitution erii.qj"i, his view, in exer<ise of
constitutional right of repred'b Ltio, and airing the grievances of l

constituents and further bq5stiant to his constitutional right tc picket

, .:.

while in the-Na,t-i.onal Assembly in an effort to draw the attentbn of tli.- "
Presidenfo,n_th.e suffering of his people.

3 I*f$Ittant contended that the z'd Respondent in utter disregard of th

*lear provisions of Article zor of the constitution unlavrfully rnentionec

and ordered him out of the National Assembly without accordinghjm the

slightest of opportunity to exprain himserf. According to hrrr, his

unwavering attempts to catch the attention of the znd Respondent and get

envisaged under,=g.r,f.q s7, he exercised that right and duv peaceful

IJCMA 25s.76 (stay)
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an oppoftunity to explain himself were unlawfully and unjustly constut

as disobeylng and resisting the order by the z"d Respondent to leave tI

chambers.

4. Accordingly, the znd Respondent while arbitrarily invoking _the evidentl
l

unconstitutional provisions of the Standing Order No. ru*OTih-e Nattona
:' .,;

Assernbly Standing Orders mentioned hi-rn'-d&i- contempt anr
,!" ,i

suspended him for the reminder of the session-without regard 1o tht

unequivocal provisions of the Constitu;rion and' law of natural justice

requiring any person to be accorded",*d right to fair hearing and

administrative action. Further,,the'.g;-a''R"rpordent while discharging his
'__t 

a.,,t'''

duties on behalf f the 1st Respondent also publicly declared that his decision
'-:.- -' '

would not be rescinded"ap.$that the applicant would not be given anI room
.,,:, "a -

to appeal the decisioldo suspend him for the reminder of the parliamantary
L -*.

Session. ...r'-"'-.,.t1.'

- ml r.
5. The applieant contended that his attempts to explore internal renre d iai^: i

nleasufes in order to get justice have all been frustrated hence the rea-son

for''the current petition (sic). According to the applicant, the irrala'onal

treatment by the lst and znd Respondents have now been extended to tl:e

staff in the applicant's office who have effectively been locked out of kreir

working stations unprocedurally. In addition, the applicant has leen
HCMA 258.76 (stayJ PageS



effectively barred from accessing parliamentary precincts or chamberr

cannot therefore discharge his constitutional duV of representation t,

prejudice of the constituents of Ugunja.

Respondents, Case

6. In response to the application, the respondents contended,.theior, 3r",

March zot6, His Excellency, the president, rronour"n{e"urruru

Kenyatta was set to address Parliament in a speciatl,sitting conrened vii

Kenya Gazette Notices Nos. zo39 of zz"d Marcfi.zor6 and 2osg of zrt
March zot6. At the said special sitting of Parliament, some Menbers of

Parliament including the Applicant'disrupted the proceedings ofthe Hou
"t--

thereby making it impossible foithe President to address the Horse. It w

contended that pursuarr,trto_thb Standing Orders of both Houses lnd in lig

of the powers conferi-ed-iupon the Speakers of Parliament byArride ro6 ol

the Constitutio,ll,iboth the Speaker of the National Assembly and the Senala' i:

souglt+,o=adinbnish the disorderly members of Parliament and reltore
.:' .q 

-:"

:*i

.9'UT* 
the House- However, despite severai and repeated warnirgs to the

mernbers, the Applicant continued to engage in disruptive behavio.rr.

7. The Respondents'position was therefore that having failed to heedthe

numerous warnings, the Speaker of the National Assembly ordered that the

Applicant and other disorderly members to withdraw from the chanSer
HCMA 258-16 (stay)
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pursuant to Standing Order to7 of the Alarr onal Assernblg Standing

Orders. According to the Respondents, several Members other than the

Applicant obeyed the orders of the Speaker with regard to their disorderly

conduct and withdrew from the Chamber in full knowledge of the sanctions

imposed bythe Standing Orders of the House. However,oth,fAbplicnnt
.',: .::

refused to heed the Speaker's directions and declined.'to.vh.thdrawfiom the

chamber.

B. The Respondents maintained that the ApptricariFtilving failed to obq,r the
..1: 

....r-. ,rr,r.

direction of the Speaker to withdraw frorn',the chamber, the Speakerof the
t," 'Y" 

. .r''t

National Assembly invoked Sta_lding,-Ofder rrr of the Alafr onal
.:i:i. 

. ":. 
.-

Assernbly Standing Orders (hereinafter Standing Order rrr) whth

provides that: ..r' ,,,.,-, ,"

: "ii ''

If anA Mernp,enshalz refuse to withdralu when required to d<z so,

bu ar
.^ ''i-

ynd.qi,, these Standing Orders, the Speaker tr the
of Cornrnittee qs the case rnaA be, hauing calted tlte

,'-'-:.

of the lIouse or Cornrnittee to the fact that recoltrs4 to
.. :., -

f6rc,e ts necessarA in order to cornTtel such Mernber to withlra?-D,

,,i' shall ord.er such Mernber to be rernoued and such Mernber s hall
'i,.

"'"'' 
thereupon uithout question put be suspendedfrom the senicc of
the llouse during the rernainder of fhe ,Session and shall dw'irtg
such suspens ion, forfeit the right of access to the precinrtrrs of
p61rli61rnent 61nd. the Serjeqnt-qt-arrns shall take necessarA rction
to e4force the order-

-!'-"

HCMA 258.76 fstaY)
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9. According to the Respondents, the standing orders of the Na

Assembly were made by membership of the Nationar Assembr y fo

orderly conduct of the proceedings of the House and its committe

furtherance to the provisions of Article e4Q) of the Constitution and

the same standing orders were adopted by the National..Assembly o.
-a '-

January, 2o7S during the Fourth Session of the Tenth,p_arliaarent. Tc
:a:

Respondents, the standing orders regurate tfre-pioceedings cf the Hr

and its Committees and the Speaker,s ro.l,e is,to,enforce them in orde-:'

guide the proceedings of the House. rt wrr n fther contended that un

standing order rrt, the speake-r"of theWational Assembly is empowered
:

the rules of procedure made and'adopted by the House to order the remo

of a Member from the-fiIpiise after informing the House that recourse
:. i -::" ..r.

force is necessar5r-irrhrder to compel such a Member to withdrav from t
House and-T Es'tcire''order in the House. These implications are r.'ithin tl

i:,. 'l .':l

knoryIeddeobffuembers and were within the knowledge of the Alplicaht ,

:-.i

all.nafberial times.

10:\-The Respondents therefore were of the view that the actions of th
speaker of the Nationar Assembry to order thd removai of the _Lpplican

from the chamber for grossly disorderly con{uct were therefore lawfu

pursuant to Article n4 of the Constitution and lstanding Order lr which
HCMA 258.16 (stay)

Page6



Standing Order incorporates due process as required under Articles 47 and,

5o of the Constitution and the Fair Adrnintstra:tiue Action Act, 2075.

This was explained by the Respondents as the Member first being

cautioned for disorderly conduct and thereafter ordered to withdraw from

the chamber for the remainder of the sitting or such_fuTfter period for
€;

gross disorderly conduct. If the Member refuses-.to,Yrithdraw and the
'i:i .t

Speaker informs the House that it shall require**force to comlel the

withdrawal of the Member from the hous,e, a final order for removal of the
'::- ;' .:-

Member is made and the misconduct oii*}t Member attracts suslxnsion
::

from the service of the House foLr'the.remainder of the Session.

rr. It was contended that Standin$' Order No. r of the National Assernbly

Standing Orders allows-,the''speaker to provide guidance to the Horse on

any procedural gratterfs"that arise which are not covered within the trxt of
the standirrg o.,i rs, such as the issue of reviewing or appealin g anyorders

made^.p.ursuant to Standing Order Nos. ro7 to 77t and that had the
".,. ,,:J,-,:,.

Applicant challenged the decision of the Speaker with regard to Stanli.:ng

'Ord'er 111, the Speaker would have had no option but to present the appeal

to the House for resolution.

tz.The Respondents denied that the Speaker publicly declared that th e

decision now challenged by the Applicant could not be rescinded o r
HCMA 258.L6 [stay) Page 1



,

reviewed. The Respondents asserted that as a consequence of

application of Standing Order ttr, the question of the Applicant's disch

from the service of the House is one of privilege as it relates to the lor

his privileges and immunities for the remainder of the session of the Hc

To them, in accordance with Parliamentary precedent and practic

House of parliament ought to be allowed adequate op,portunity to res

and determine any question touching the rights of'.tho House collectir

its safety, dignity and integrity of its proceedings as weli as the rig

reputation and conduct of its Membei's.'-'Further in accordance \

parliarnentary precedents and p;acticp,'a question such as that of the los

a Member's privileges and immu'nities is given the first priori$ before

other business, save f,,e,r"-p*i'btiminary items, whenever it is bronght be1

';' t' ,.lance r,yith na gcgdents iHouse. In addition,::tin accordance with parliamentary prr

': '-l

practice,it is'j)oss'ible should the Applicant chose to seek redress a"vailed

ttre convglii'6-iral parliamentary practice, his appeal would be colsidered

':..i'

tfr. *fr'rrse as a matter of prioriry as espoused in Jeffirson's 'Vf anual

"R 
ilA, and Practice, (originally prepared by Thomas Jefferson t+ guide t

rules and procedure of the Congress of the United States and a llading tr

on widely adopted parliamentary practice and procedure) that-

HCMA 258.76 (stay) Page B



13

"A resolution reported as a question of the privileges of the llous,
or offered foom the floor by the Majority Leader or the Minorit
Leader as a question of the privileges of the lfouse, or offered a

privileged d under clause t, section 7, article r of the Constitutio.
shall have precedence of aII other questions except rnotions t,

adjourn. A resolution from the floor by a Memberrt [glggate o

Resident Cornrnissioner other than the Majorltylieha". or thr

Minority Leader as a question of the privilege$*bfihe [fouse sha]
have precedence of all other questions ex-cqpt T,"tions to r.dourr
only at a time or place, designated bV the'Spei[er, in the legislative

:. :'

schedule within two days after ther. da5r,=ori which the proponenl
announces to the House his intentioil,.to offer the resolution and
the form of the resolution". (p.4ro)ri

The Respondents averred thaf -the hforesaid parliamentary usage r:eilects
:-

the nature of the priori._{y givgn to questions of privilege by Hon ses of
',:'.,,'

Parliament whereby tli6:'speaker of a House of Parliament is oblged to

accord priority ''cQnsideration to such a question. However, desprte the

Ieeway affoided, tO the Applicant under Standing Order No. r to mcnze the. ':. ,:
'1.- 

- 
_:i:: '

Speakei; and the House for a review of or an Appeal against the sarrtions

,imposed on him, and the priority given to dispensing with Questions of

privilege before transacting other parliamentary business, the Apflicant

has made no effort to avail himseif the opportunity and instead has ebct ed

to move this Honorable Court prematurely.

HCMA 258.1-6 (stayl Pagt V



74' The Respondents reiterated that the Standing Orders of the Nal

Assembly afford a Member a fair hearing both during the proceedin

the House and in the event that one is dissatisfiecl with a directive fror
Speaker during proceedings. It was accordingly averred that the legitir

.:

expectation of the Applicant had not been breached as hpjarillfully faile

avail himself to existing avenues of reviewing the-,.dee-ition made age
ia

and sanctions imposed on him. To the RespondLnq ''in 
accordance r

: ,''

accepted parliamentary precedent and practite;''ih. ir.ue of d.isciplir

proceedings by a I-Iouse of Parliarnent against its Member, being a quest

of privilege, ought to be first handled u.ra airpensed with in firality by

House to guard against arbitraryrand unreasonable encroachm*nt into ;

affairs of the Hou-se *loic-h-bught to have complete authority cgrcerning
procedure

15' The Resp'6nd.9rits contended that the Applicant has now co.'e to th.1

Holo'r1gHe bourt aggrieved by the decision made by the speaker of tIa -;'rL._

fP*'l 
Assembly on tire floor of the House during a sitting of prrliamen

B?sed on legal advice, the Respondents contended that in law, that th
Application seeks orders which, if granted, would be a breach ofAt icle rz.

of the constitution which provides for Parliament to ests]jsh its

committees and make Sta the orderly condrct of its
HCMA 258.L6 (sray)
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proceedings' Further, the orders sought by the Applicant violate the

provisions of Article n7 of the Constitution which provides that parliarnent

may, for the purpose of the orderly conduct of its committees, proride for

the powers, priviieges and immunities of Parliament, its committees, the

leader of the majority party, the leader of the --11r.=tii,ifu party, the
,f -"''

chairpersons of committees and members. Additionalr, the Apphcatron.:' 
-a

lacks any basis in law as the orders sought violate the"tonstitutional power
; .,'

granted to Parliament to regulate its inte-rnal iules of procedure as veII as
:". :'

the Nattono.l Assernbly (pou:ers'arrii priuileges) Act. To the
',-.\', 

" |.{ 
':]

Respondent, the orders sought,,in theipplication violate the principle of
separation of powers as they seek for this Honourable Court to interfere

with the internal management of Parliament. In their vie*, each of the

three arms of Gq:vern-ment ought to be allowed to conductits affairs without
. ,- 

_rli,

':; ''^

undue interfe.,nehce from the other arms of Government hence tleis

Appliqa'tibn i5'a violation of the principle of separation of powers as it see}s

that'ihe Court delves into matters of internal procedure of the Legisla-trre.

'Th.e Respondents adopted the position that the concluct of businesr in

Parliament is the exclusive reserve of the Speaker as provided underArticle

to7 of the Constitution and the Application herein seeks orders that rriohfe

the independence of the legislature which conducts its affairs in accordarc e

HCMA 258.16 (stay) Page 1I



with the Constitution, its Standing Orders and its customs and traditions

procedure. The National Assembly makes its Standing Orders and can,

resolution of a majority of members; suspend, either temporarily

permanently, the application of any particular Standing Order.

t6. To the Respondents, the Applicant had not demonstra'tEd'-to this Cot

that the grounds, upon which judicial review can be sottght, have been n

and therefore this Honourable Court ought to declihe'to exercise its pow€

of judicial review. In their view, this Honourao'le*Court can only be invok,

in the event of an excess ofjurisdiction bf'wav of breach of the Constitutir
-l -i,, 

-a'
and there has been no violation--of ihe eonstitution. Further, judicial revit

is strictly limited to a review of the procedure of a public body; however tl

Application herein seqhfsiii-this Honourable Court to delve into the merj
-. :'

of the d.ecision o{,th*sfeaker of the National Assembly and therefore th
:l^

tt e 
$Sc-fo+nf 

the Speaker of the National Assembly.

17..-".,Th.eR.espondent's position was that on the question of internal procedu

and-the conduct of parliamentarybusiness, the Supreme Court of Kenya, i

Soeaker of the Senate & another vs- Attornev & a Other

leorsl eKLR, held that the Court cannot supervise the workings (

Parliament and the institutional comity between the three arms (

Honourab[e=Cour,t bught to decline from sitting as an appellate court fro

HCMA 258.L5 (stay) Page t2



the workings of one arm by another. Further, the High court has arso

deciined to interfere with the internal business of the Iegislature in its
recent decision in li

, s

reg of zors.

e

Leave

.l' .:rB' The Respondents were of the view that the p:uvislrr,6;r*,r.re ros[rXb)t 
'''of the constitution do not apply in respect of',standing order 111 as the,;.

Applicant cannot be deemed to be absenifuthout the vyritten permission of
the speaker. standing order rrr was ''tnforced by the speaker and thetr,.

Applicant cannot allege that its eh'forcement results in the loss of his seat as
a Member of parliame,Ilt.,,".. ,,.,

It was therefore .fhe'"Respondnets,
case that the application herein lacks

19

merit they,iti This court to decrine to exercise its discretion by granti,g'1,, -'^ .*-::

Ieavs,tdtlib,applicant or stay as sought in the Application.

20' on r4tt' June, zot6, after hearing the application for leave, I was satisf,e d
that the appricant had disclosed a prtma facie case for the purposes of
leave' The applicant contended that he was named and banished from the

H CMA2SB.16 (stay)
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House without being afforded a hearing. To this the Respondents a.DSWere'

that a decision made pursuant to standing order rrr is similar to one mad

by the Court where there is contempt on the face of the Court' Even if thu

were So, section S6(+) of the High Court (Organisation I

Adrninistration)Act,Noz7ofzor5providesasfollows:'

In exercise of its pou)ers und-er this sectionir'''t'the Coutt sha
:'. 

-

obsetwe the principles of fair oldministrotibn.of iustice set out i
':.

Article 47 of the Constiturton. il"^ '"'

zr.So that even where the Court is exercising:the'power to punish for conteml

in the face of the Court, the procedur0,tcj'be adopted must be fair and mur

not be arbitrarily exercisecl. As.to whether the procedure adopted by tb

Speaker met the thresholdlgf'fairness or not is a matter which will have 1

',. 
,-.t-t' ''

await the hearing.

22. Again ,\,*+_,he issue as to whether the decision which was taken t

the $p-*Ak.* violated the principles of proportionality or no

"f,fWSit*ality 
has been defined by De Smith, Woolf and Jowe

"'J.ydicial Reuieu of Adrninisfraftue Action, Fifth Edition (pp.Sg,

596) as:

"a principle requiring the adrninisfrahue authorita, when exercisin
diseretionarA pou)er to rna,inta:in a proper bulance befiaeen oitt

HCMA 258.1.6 [stayJ Page L4



aduerse effects uhich its decision rnay haue on the rights, liberties,
or interests of persorts and the purTtose uhich it pursttes,,,

23. It was contended that The Speaker ought to have considered the

ramifications of his decision not only to the Applicant but also to those

whose interests the applicant represented. This was the positfon adopted in

B vs.

lzooal EWCA Civ. sS where it was held that: j.

e dI

"Clearly a public body may choose to d
Statute in so draconian a fashion that

eiiioy powers it eqioys rmder
thtj'"liardship suffered by the

affected individuals in conseque4cg,"'wilr justifu the courl in
condemning the exercise as iprationil o" perverse...At all events it
is plain those oppressive'decisions may be held to repugnant to
compulsory public law st#dards.,,

24' In my view the issue of.prgpo.tioratity ought to be seen irr the context of
i,,,., a,,a.,..-. 

-,

rationalily. This posit'ibn is the one prevailing in England as 1^/as
;' ".* . ,i'

highlighted by. Lo.rd Steyn in of teF
.D D 2 where it was held that: (r)

Propor'ti'onaliry may require the reviewing Court to assess the balance. ;. i).

,whic'h the decision maker has struck, not merely to see whether it is within
the range of rational or reasonable decisions; (z) Proportionality test rna-y

go further than the traditional grounds of review in as much as it rnay

require attention to be directed to the relative weight accorded to interests

HCMA 258.16 (stay)
Page 15



and considerations; and (s) Even the heightened scrutiny test is
necessarily appropriate to the protection of human rights.

25' In my view Article 47 of the Constitution is now emphatic on the fairn

of administrative action. The purpose of judicial review is 
,to 

check tl

public bodies do not exceed their jurisdiction and carry-ou.f 'their duties ir

manner that is detrimental to the public at large. ;t is.naeant to uplift t.: ::

quality of public decision making, and the.pe"bylensure for the citiz

civilised governance, by hording the pubrin url*rriL to the limit defined
,'.' .,

the law' Judicial review is therefore an'irnportant control, ventilating
',. "t t. . 

-"'''

host of varied types of problgms- , The focus of cases may range fro
matters of grave public concerri';to those of acute personal interest; fro
general policy to irrq"i i hlised discretion; from social controversy i.:..- ?t"' 

-

commercial selLjnteinest; and anything in between. ,{s a resurt, judicir
review t'asrsiffiantly improved the quality of decision making. It ha:
dong-"tlr"i{=b}" upholding the values of fairness, reasonableness &fi,:a. ^i,:':=-i

iobie$y'v 
in the conduct of management of pubric affairs. It has arsr

testrained or curbed arbitrariness, checked abuse of power and har
generall5' enhanced the rule of law in government business and other publir
entities' seen from the above standpoint it is a sufficient tool in causing the
body in question to remain accountable.

H ClvtA 2SB.t6 (stay)
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26. The Court of Appeal has recently dealt with the issue in Sucha

ent Nati

& g others [zor6J KLR. at paras 55-SB as hereunder:

"An issue that was strenuously urged by the respondents is that
the appellant's appeal is bad in Iaw to the extent thatlt:seeks to
review the rnerits of the Minister's decision wtril=d4tficilt rer,iew is
not concerned with merits but propriety of tb.e?rotess and

'i: a
procedure in arriving at the decision. Tradit-i,qqa{Iy, judicial rer.iew
is not concerned with the merits of the €^.r"r+rowever, Sect-torz_ 7
(z) (l) of the Fair Administrative Agtion ACi provides
proportionality as a ground for sta'ttit6iyjudicial review.
Proportionality was first adopfEd iri England as an independent
ground ofjudicial

fzoot] z Ac ssz. The test ofproportionality Ieads to a "greater
intensity of review" th-a.qr'the traditional grounds. What this rreans
in practice is that coitsideration of the substantive merits of r.

decision play*a".rli;uth greater role. Proportionality invites the c<xrrt
to evaluate-'the.merits of the decisionl first, proportionality rTLa-y

.eq,r.r"Q 
f|"eireriewing 

court to assess the balance which the
decipibp maker has struck, not merely whether it is within the

.".,.-.ii4ge-of rational or reasonable decisions; secondly, the
p-roportionality test may go further than the traditional groun{s of

.::-

review inasmuch as it may require attention to be directed to rh- e
relative weight accorded to interests and considerations; thirdlfir,
the intensity of the review is guaranteed by the twin requirernmts
in Arttcle 24 (t) (b) and (e) of the constttutton to uit that the

limitation of the right is necessary in an open and democratic

HCMA 258.16 (stay) Page17



society, in the sense of meeting a pressing social need and whetl

interference vide adrninistrative action is proportionate to the

Iegitimate aim being pursued.. fn our view, consideration of
proportionality is an indication of the shift towards rnerit
consideration in statutoryjudicial review applications. Analysis

of Article 47 of the Constitution as read with the Eair
Administrative Action Act reveals the implicit shift'ofju.dicial
review to include aspects of merit review of ad.mir,riitrative actior

i-:

Section Z @) (fl of the Act identifies one of tlirc gr.gunds for reyier
to be a determination if relevant considefati,ons were nol taken
into account in rnaking the administrative.d'ecision; Sectiott Z G)
f) identifies abuse of discretion aS]4-g4ound for reviewwhile
Section Z @) Gc) stipulates that-gn ad".riri"trative action can be

reviewed" if the impugned decibicih is unreasonable. Secrton f @):: '-
(/c) subsumes the dicta anil,,principles in the case ofAsS-qqiated

Provincial Picture Houses Ltd v Wednesbury Corp . frgqS)r ICB

zzy on reasonabl€_less'as a ground forjudicial review. Secfion 7
(z) (i) fi) a1$ (1u"./,..deals with rationality of the decision as a groun(
for revie-wi.|ri:gur view, whether relevant considerations were
taken tfrtoacbount in making the impugned decision invite

""f.*t{"f merit review. The groqnds for review in ,Secfio nZ G) (i)
tfta^f"require consideration if the administrative action was

authorized by the empowering provision or not connected nrith the
'-=''purpose for which it was takeN and the evaluation of the reasons

given for the decision implicitly require assessment of facts a.nd to

that extent merits of the decision. It must be noted that eve-L if the

merits of the decision is undertaken pursuant to the grounds in
Section f (z) of the Act, the revie*ing court has no mandateto
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substitute its own decision for that of the administrator. The court
can only remit the rnatter to the adrninistrator and or make orders
stipulated in Section rr of the Act. On a case by case basis, future
judicial decisions shall delineate the extent of merit review under
the provisions of the Fair Adrninistrative Action Act."

27. What the Court ought to do when confronted with such cirbumslances is
.r*a'"t 

'!"'-,

to consider the twin overriding principles of proportionffi and equaliry ol
. _.a--rra1_ "i,

arrrs which are aimed at placing the parties befor..jh. Court on equal
::..:t!. 

-:-.-.:-

footing and see where the scales of justice lieqconsidering the fact that it is

the business of the court, so far as possi.ble, !o secure that any transitional

motions before the Court do not rcnder nugatory the ultimate end of

iustice. The Court, in exercising.,its discretion, should therefore alwa.ys opt

for the lorver rather than'the.,higher risk of injustice. See Suleiman rzs.

zB. More importantly is the contention by the Respondents that the decjsion

taken by the Speaker met the principles under the Fair Adrninisfi'rtiue

Acti-odAcl. Section 5 of the said Act provides that:

(t) in onA case tohere anA proposed adrninistratiue actionis Ltkely
'" ''to rno.terially oLnd qduersely affect the legal rights or interestsof a

group of persons or the general public, an o.drninistrator shall
(a) issue a public nottce of the proposed odtninistrattue actiort
inuiting public uieus in that regard;

HCMA 258.L6 [stay) Page 19



29.

(b) consider o-ll uiews submf tted in relatton to the tnatter be

taking the adrninistratiue acttonl
(c) consider allreleuant and rnaterialsfacts; and
(d) uhere the ctdrninistrator proceeds to take the
adrninistro,tiue action proposed in the notice-

(i) giue reasonsfor the deciston of adrninistro.tiub uctiott r

taken; , ,.- ",
(ii) issue a public notice specifuing the intefuht rneehanis,
quailable to the persons directly or indir""i,lg affeded. by
or her o.ctton to

appeal; and- ' 
,

(iii) speci{y the rnanner and periqd within the whtch such
appeal shall be lodged. 

..,. 
,a,.,., 

....,.-,

That the Fair Adrninistr.gtiue,=Aedon Act, is an Act of parliam
.t:. .

enacted pursuant to the provisions of Article 47 of the Constitution is cle

'Iherefcrre it is arguablely.hether the failure to comply with the prowisions
... :. -"1-

the said Act may,"by-ertbnsion be const'rued to amount to a violation of l

spirit of L,h".."9onstitution. If that were to be the position, even t
:J- 'L ..;'

Resp-qn@e-r1S-admit that this Court has the power to investigate actio

.,"hr.e.,}i"mount to a violation of the Constitution. As this Court helil in Tl

ciI d th te on

of zot4:

"this Court [is] vested with the power to interpret the Cons6tutio
and to safeguard, protect and promote its provisions as prorzide.
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e

for under Article 16S(S) of the Constitution, has the duty anc

obligation to intervene in actions of other arms of Government anc

State Organs where it is alleged or dernonstrated that the
Constitution has either been violated or threatened with violation.
In that regard, the Petition before us alleges a violation of the
Constitution by the Respondent and in the circumstari.ces, it is our
finding that the doctrine of separation of poweryr#&rrot inhibit

-,? ::
this Court's jurisdiction to address the Petiti-q,nbis grievances so

long as they stem out of alleged violations cif thd Constitution. In
fact the invitation to do so is rnost welcom"''[, that is one of the
core mandates of this Court". a:,,',-r"

In arriving at the said decision the CoUrt qi,ted with approval the decision
":t^*i

3o.

Kasanga Mulwa, J in ard

@EC_I\1Lrsc Civil,,Applicatiq wtrerein

the learned Judge stated [hat:

"Once a Constitution is written, it is supreme. I am concerned
beyond peradvCiiture that when the makers of our Constitu fion
decided.tt put it in writing and by its provision thereof created trfre.', :. ::

three:-ai-r-ns"of Government namely the Executive, the Legislatlrre
and"the Judiciary, they intended that the Constitution shal[ I>e

.''t_

.,,.,'"s'l+preme and aII those organs created under the Constitution rr-re
. .sirbordinate and subject to the Constitution."

3r.Subsequently, the Supreme Court in Speaker of National Assembly -
vs. Attorney General and q Others (eor:) eKLR stated as follows

"Parliament must operate under the Constitution which is ila e

supreme Iaw of the land. The English tradition of ParliamenurT
HCMA 258.L6 (stay) PageZ1



supremacy does not commend itself to nascent democracies
as ours. where the constitution decrees a specific procedure
followed in the enactment of legislation, both rlouse
Parliament are bound to follow that procedure. rf parliar
violates the procedural requirements of the supreme Iaw ol
Iand, it is for the courts of law, not least the suprefne cour
assert the authority and supremacy of the Constitrrtion..rt woul
different if the procedure in question were no:L constitution

,,i,mandated. This Court would be ar"erse,;.to questior
Parliamentary procedures that are for:mufataa by the Efouser
regulate their internal workings as rong as,tlle same do not bre
the Constitution. Where however, ,isdn this case, one of the Hou
is alleging that the other has vigla1"ed the constitution, r,d mo.
the Court to make a dete.nil#bil by way of an Advisory Opinir
it would be remiss of the'Gourt to Iook the other wa!; understo
in this co,text therefqgre, by re.dering his opinion, the co,rt dc
not violate ,h: d:oqtrih-e of separation of powers. rt is simtr
perf-ormi"s jj{':pdi.-., duty under the constitution a.d tl
Supremg_Coyr.t Act.,,
The CorlfiWe"t on to state as follows:
"!y}-r*6ltgls'all state orgarls, for instance, the two chambers (

-i*{ra*ent, 
are under obligation to discharge their maryrates a

dls6ribed or signaled in the constitution, a time comes srrch a":"'{fuis, when the prosecution of such mandates raises eonflictr
touching on the integrity of the Constitution itself. rr is ou,
perception that all reading of the Constitution indicates ttrat thr
ultimate judge of "right" and '(wro[g,, in such cases, short of a
solution in plebiscite, is only the Courts.,,

Q9
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33. This was the position adopted by the Supreme Court in Zachari;

Okoth Obado vs. Edward Akon o Ovusi & e others fzoral eI(LI

where it was held that:

"Article S(r) of the Constitution imposes an obligation on every

one, without exception, to respect, uphold and defenffie
Constitution. This obligation is further emphasiz{futli'regard to
the exercise ofjudicial authority, by Article rgg'(z)te) which

requires that in the exercise ofjudicial authci{,j_5rihe Courts nust
pay heed to the purpose and principles oul th-.g Constirution be ing
protected and prornoted. However,,all stffintes flow f,rom the

,: -:-

Constitution, and all acts done havB=f^oJfb anchored in Iaw anil be
.:i.-

constitutional, I e st they b e de.c_la'{^e.d,'unconsti tuti onal, hence lrll
and void. Thus, it cannot b-e-saiE.tirat this Court cannot stop a

c:onstitutionally-guided probess. What this Court would not do js to
extend time beyond that decreed by the Constitution. Ifoweve', a

,. l:.,

process provided farby the Constitution and regulated by stalule
can be staye-dr"as..Ilpng as it is finally done within the time-frane

"1"

constituliori4l, authorized. For that reason, this Court wou}{ by
,ro *pu.s be interfering with a constitutionally-mandated proce.ss,

''::,, .,.:t.r:^i

i{".th"gpder for stay is granted. This is because an order for stay Hrill
.bexufEcient to bring to a halt the preparation of the by-election fiy
the IEBC as weII as stop the swearing in of the Speaker."

..'...:,

34. Nyamu, J was even more blunt in his opinion in blic P c

ent tive

In ati N N . t26o of zoo 20

KLR 8 where he

HCMA 258,L6 (stay)
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"To exempt a public authority from the jurisdiction of the Cou:
law is, to that extent, to grant d.octorial power. rt ir
exaggeration, therefore, to describe this as an abuse of pow,
Parliament speaking constitutionally. This is the justificatior
the strong, it might even be rebellious, stand which the courts l
made against allowing Acts of Parliament to creat6 pocket
uncontrollable power in violation of the rule of la'*, Parfiamer
unduly addicted to this practice grving 

1oo,,rr.nuch r,rzeight
temporary convenience and too Iittle to cci,nstifutional princi
The law's delay together with its uncertainty arra 

"rqpense, 
tern

governments to take short cuts by etrimihatibn of the Courts. Bu
the courts are prevented from qnforcing the law, tle rem(
becomes worse than the diseasq,,,, .,

s5. Professor sir williarn wade in his authoritafive wo
tt-,, -

Adrninistrqtiue Lano, Bth Edi:tion at page 7oB properly captr.rred 1

failure of Pa rli a m enta$z'ariugtrts man as h ere un der :
a:- ':-:'

"ParI i amenq,is.riio S tly concerned with short term consiil.eratiol
and is sgan?e,I}' indif;ferent to the paradox of enacting lawared the
prevgnqirrg-Eourts from enforcing it. The Judges, with their eye o
the-Lons term and the rule of law, have made it their bfiiness t

,.,te€.erve a deeper constitutional logic, based on their rerugnanc
?, !9- allowing any subordinate authority to obtain uncoptrollabl,-"-1o*".."

56. Lord Green in

that:
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"In considering whether an authority having so unlimited a power

has acted unreasonably, the court is only entitled to investigate tht

action of the authority with a wierv to seeing if it has taken intr
account any matters that ought not to be or disregarded matters

that ought to be taken into account."

57. It was accordingly held by Rawal, J (as she then ry1.? in Charles

L en Na ers vs. The

Others No. that:

38.

"Whereas the court is mindful of the principle that the Legislature

has the power to Iegislate and Judges 
,sliall 

grve due defersrce to

those words by keeping the balari'C-bS'-'hnd proportionality in the

context of fast progressing issubs qf-human rights which hav< girren

birth to the enshrinerrf ent " of fundamental rights in the
Constitution, the Constitutibn should not represent a mere lrody or

skeleton without 1 sou{"gi spirit of its own. The Constitutionbeing
a living tree with 

"obts, 
whose branches are expanding in nrturral

surrounding.-sr..must have natural and robust roots to ensu:e the
growth ofifs,branches, stems, flowers and fruits."

I agre-e and'would add that when any of the state organs steps outsde its

maqdate, this Court will not hesitate to intervene.

3g,: This Court will therefore be called upon to determine whether the

interests of the people who the ex parte applicant represent in the Natora al

Assembly ought to have been taken into consideration before the impugned

decision was arrived at and whether the same were considered.

,
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40. where therefore it is aileged that an organ of the state has acter

matter that violates the constitution, the doctrine of separation of pr
will not avail the Respondent. whereas at this stage of the proceedings

court cannot make a definitive finding, the issue cannot be sumrr
dismissed at this stage offhandedry as being frivorous r,

Stay 
"r-....,.,r.t't-,

ir)4r'Having found that the case presented by the gx"p'mw,ipplicant canno:::
termed as frivolous, the next issue for deteimination is whelher in
circumstances of this case, this court tiught to direct that tle leave

:. -- ..'granted ought to operate as 
1 stay'of the speaker,s decision pending 

1
)r 

,. 
j'

hearing and cletermination of thej,Motion.

42' The principles t::g$'the grant of an order that the leave do opera
as stay of the 

lrg,::.e.airigs 
in question have been crystailised oyer a peric

of time ini-th"f"#isdiction. where, the decision sought to be qurshed he
beef i'lplgFented leave ought not to operate as a stay sihce rnzhere ,a ":':i-**_

..*tt?ft' 
has been implemented stay is nolonger efficacious as thera may bt

h'othing remaining to be stayed. It is only in cases where either thedecisior
has not been impremented or where the same is in the c(urse of
implementation and its implementation has not come to an end fiat stay

HCMA 258.1.6 [stay)
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may be granted. See George Philip M Wekulo vs. The Law Society r

rI CA No. z

43. In this case, the period of suspension of the applicant is still running. I

other words the act complained of is not complete and has not come to a
i

end. Accordingly, this Court is still seized of the jurisdjptlonttp arrest th,

same from being completed. This was the

in R (H) vs. Ashworth [Iosnital Auth

position ado,ffed by D5rsoD, L
:l -;

orit^rr.ldo oi I WLF. rzz at r3t
{r. .r"

where the Lord Justice held that: 
^,,,,,' 

'at'::":1

i- -;:" .:

"The purpose of a stay in a judiciai'te"view is clear. It is to snspend'..". ,:

the "proceedings" that a're';,-urider challenge pending the
determination of the challpnge. It preserves the status quo, 1'his

will aid the judicial .review'process and make it more effeciive- It
wiII ensure, so fa""''as,.'possible, that, if a party is uJtinately

,,.--..:J,_,-.

successfi.rl in his chaliEnge, he will not be denied the fulI benefit of
his success.;fn Abon, Glidewell, IJ said that the phrase "sta-y of
proceedinqg.rr.,must be given wide interpretation so as to er*ra-nce
the qsqst.vbness of the judicial review jurisdiction. A mrrow
intG|prbtation, such as that which appealed to the Privy Council in

...'*Vihicle ond Supplies, would appear to deny jurisdiction er.er: in

. .gas. A. That would indeed be regrettable and, if correct, wc>uld
e)ipose a serious shortcoming in the armoury of powers availa.ble
to the court when granting permission to apply for ju[i cial
review...Thus it is common ground that "proceedings" includes rrot

Ie u the

HCMA 258.L6 (stay)
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t tm tati a dr
not vet carried into effect. or tuIIv ed into ct." [Underl
minel.

44. What I understand the Court to be saying is that stay of proceedings

include stay of the decision itself where the circumstances per

However, whereas this Court appreciates that in certain .rr*. astay ma
:.. -:'

granted even where its effect may be to temporarily revbrse the decis

that remedy may only be resorted to in exceptional'iases and the onu
,i

upon the applicant to prove that such exc6ptional circumstances exist. I

in this light that this Court understands.tlie decision of GIad*reII IJ
Renublic vs. S rEd ucation ds ce.

parte Avorlcounty qqgned.Glo_. e )@ zg t where

I t

said that:

"An order tlfdt-a-tlecision of a person or body whose decjsions ar

45.-,
^.

open torch4ltrenge by judici
chall-enge ,has been finally
4,*gqlib"d as a stay,.r:

:,i..-{llraga, J (as he then was)

aI review shall not take efiflectuntil t]r
determined is, in my view, e<rrrectl

in Tailr A. Taib v.s- The Min is fo

rn H

zoo6 was of the view that:

""'as injunctions are not available against the Governrrrrpt and
public officers, stay is a very important aspect of the judicial review

Nt
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jurisdiction'..I also want to state that in judicial review application
like this one the Court should always ensure that the u part
applicant's application is not rendered nugatory by the acts of th
Respondent during the pendency of the application. Therefor
where the order is efficacious the Court should not hesitate tr
grant it. Even with that in mind, however, it stro.uJd never br
forgotten that the stay orders are discretionary arydlthJir scDpe anc
purpose is limited. what then is the r"op",."ffi$urpose of staS

orders in the judicial review jurisdiction? gt e jl,r"pose o{ a stay
'' _,.-,- :i-order in judicial review proceedings i's to= pievent the decision

maker from continuing with the 4scis'ion, making process ifl the
decision has not been made ot"*.ib-.u.suspend the validiry and
implementation of the decisio-p tt Ht has been made. rt is not
Iimited to judicial or qugsi;ju,rfftial proceedings as some people
think. It encompasses the administrative decision making prac:ess

et been being undertaken by a public
body such as a lochL.atithority or minister and the implemen5ation
of the decisrgr-n'.gj buch a body tf it ha-s been taken A stay is orely
approprilte. t*,."estrain a public body from acting. It is, however,
not appropriHte to compel a public body to act. With this Iegal
posr.Ito-n'.til

decitle'whether or not the Ex parte Applicant's case is desenring of
:' a'stly order. The Ex-parte Applicant seeks:

:' "TrrAT the gr:ant of Ieave do operate as a staystopping each and all the
Respondents from restraining the Applicant from the exercise of fris
office, functions, duties and powers as the Mayor of Mombasa a.nil as

a nominated councilor in the Municipal council of Mombasa.,'
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can r grant this prayer in view of the scope and purpose of th,
order as stated above? r think not. Not as it is framed. To gran
prayed would be compelling the Respondents to reinstate th
parte Applicant to his position as Mayor. before hearing them.
in the cases cited by Mr. orengo stay orders were not gra,ted ir
circumstances and terms as sought in this case. As. r.hawe alr
said, however, when dealing with applications likd dr, arr" 

"should always ensure that the applicant,s._appii"u.tio.. is
rendered nugatory. Having considered aII thp circumstances of
case r am satisfied that the Ex-parte Applicaniis'deservilg of a rl: :.order but not as prayed in the application. what r think is
appropriate order to make in the.-ciicumstances of this case ir
direct, which r hereby do, that*,th" t,i,i.," granted shall operate a
stay to restrain the Responi";i, jointly a,d severarry fr,
nominating or causing to "be nominated another courrcilcrr or
hold the elections or'1g-Ieg,t-the Mayor of Mombasa until ttris ma'
is heard and deteitiirnid." [Emphasis added].

+6' In addition, ir,llHib tt rt in giving effect to the rights the cqrrts mL't 
t t^**^**'

balance *'1'':*unal .ights of individual against the public intenst in tj
attain-p!'a[=of'-justice in the context of the prevailing system of ieg,

-9-am,iilistration and the prevailing economic, sociai and cujtural cmditionr
t:;

47. As appreciated by Francis Bennion in ,stafu tory rnterprtatiot ,

3'd Edition at page 6o6:

HCMA 258.16 (stay)
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"it is the basic principle of Iegal policy that Iaw should ser:ve th,

public interest. The court...should therefore strive to avoir

adopting a construction which is in any way adverse to the publir
interest".

48. Further, in I

chamanlalKarnani and 4 others, [eor4J EKLRit was..,hbld that:

",,.amatter of public interest must be a matter. irufvnich the whole
- . "-';.. -- 

.

society has a stake, anything affecting the legal rfgirts or Iiabiliry of

:
49. As is appreciated in Black's Laus.Diittonary, 9th Edn public

.:''

interest" is the general welfare of the pliblic'{hat warrants recognition and
. l" ,'t*

protection and it is something in Whi"ih the public as a whole has astake;

especially an interest that justifies governmental regulation.
i:..^.

50. The role of public irrteiest in applications for conservatory orders \ /-a,s

.,:
appreciated by th-.g S'llpieme Court in Gitirau Peter Munya vs. Dickson

Mwenda Kithinji and e Ors [zor4J eKLR where the highest Colrt in

the land held:'
:::

"iG6nservatory orders' bear a more decided public .la-w
.l

connotation: for these are orders to facilitate ordered functioning
within public agencies, as well as to uphold ad,iudicatory authcrify
of the Court, in the public interest Conservatory orders, therefor€,
are not, unlike interlocutory injunctions, linked to such priva1re'
party issues as the "prospects of irreparable harm" occurrirrg
during the pendency of a case; or "high probability of succesd an
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the applicant's case for orders of stay. conservatory (
consequently, should be granted on the inherertt rnerit of thebearing in mind the public irtterest, the constituuo,.d ualue:
the proportionate rnagnitudes, q.nd priority reuers q.ttributo.
the releu o:r:.t cetts es,r,

5r'Article r(r) of the constitution provides that alj sovereign llwer belor
the people of Kenya and sha, be exercised onry in agb, rduo". *itt

'..,:

constitution while under Articre r(gxc) ,ou..*ig.i.rp.i*., under

irdlciu.y and indepen
_. .t:-_,_".

tribunals. Dealing udth a similar provisron-4n er

was held with respecl to tJgz
that Judicial power is derivedfro- ih. sovereign people of uganda an
to be administereci in-their nAr:nes. Similarly, it is my view and f so l
that in Kenva ,,il"r,,l$'ilrrent constiturionar dispensation judtiar po,
whether exercis,.e]d'.Bv}r" court or Independent Tribunals is deriwed fr,_;:.:
the sove"leu-"-=r.eoole of Kenya and is to be administered in their ra-me a

- --l a=

:.:-ryiiaIf.Itfol]owsthattopurporttoadministerjudiciaJporalerir
:jmalner that is contrary to the expectation of the peopre of Kenya n ourd
contrary to the said constitutional provisions. I therefore associab mys(r
with the decision in 

III_ER_{-Z4 th,
there is the public interest that harm shall not be to the nation cr publr

o
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and that there are many cases where the nature of the injury which wou.

or might be done to the Nation or the public service is of so grave

character that no other interest public or private, can be allowed to preva

over it.

52 It is therefore my view and I so hold that in appropri-a.Gtlcurristances
'i* ,tt''

Courts of law and Independent Tribunals are propqrlpgn'gitled pursuant tr

Article r of the Constitution to take into accoqnt publii or national interes
li 

'i'in determining disputes before them where't'lieie is a conflict letrazeer
.:,,

public interest and private interest by=Lg6ncing the two and &ciding
.;.. l:,. .a"

where the scales of justice tilt*,Theirgfdre the Court or Tribunals onght to
':, --:.^

appreciate that in our jurisdiction, the principle of proportionality is nou,

part of our jurisprud.o.",,dird therefbre it is not unreasonable or irntjonal
.:.-

to take the sgid, 
'plihciple into account in arriving at a jrdicial

determina{iory-"'
," ti,. 

F :

53. Th.e.,iase'*6efore this Court is unprecedented both in terms cf its
.,.' ; )
t',-.

rarniheations and effects. The suspension of the applicant fron the

"Nafional Assembly and its functions though expressed to be for the

"remaining session" runs to almost a whole year. The decision in qu€sEion

does not just affect the ex parte applicant but also affects the peogrle of

Ugunja Constituency who elected the ex parte appiicant to represent th e)m
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in the National Assembly. These interests are by no means trivi

inconsequential. To the contrary they revolve around the sovereign r

of the people of ugunja constituency as decreed in Article r.

53' It is my view that our Constitution is partly crafted based on the Locl
?social contract theory. This is so when it is appreciated tliat'kticle r(.

;l-

the Constitution, the very first Article, provides that.,l:al.tr,sovereign po

belongs to the people of Kenya". It is further i.nrportani to appreciate l

according to the same document at Article r(2); that sovereign power n

be exercised directly or through ,n.:'rpeople's democratically elecl

representatives. V/hen it comes. to the'exercise of such power through t

said representatives, it is impoitant to note that uncler Article r(g) t
peoples' representativles.*ghly exercise a "delegated,, function. rn oth

':- Y--

words, the MerylbeLs"- bf Parliament only exercise clelegated agthorit

Whereas the neonie can exercise their sovereign power directly, when.: ':

comeS-tg. ffi€iercise of Iegislative power their participation therein direcd
t--t'

j.s"-li'qrited and highly restricted hence the role of a Member of parljamerr

ear'6ot be underestimated. The people cannot for example particil:ate ir

and influence debates in the National Assembly and they cannotvote o..

matters affecting them.

HCMA 258_1,6 (stay)
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54. The role of the National Assembly where the ex parte applicant sits i

outlined in Article 95 of the Constitution as follows:

(t) The National Assernbly represents the people oJ thr

constittrencies qnd special interests in the Nq.tional Assernbly,

(z) The No:tionq.I Assernbly deliberates on snd resoliles fsszres o,

concetrt to the people. 
.-..'.--.i'""'t"'".

(g) The Ns.ttonal Assernbly ena.cts legislation irtraccordantce utith
.4" -:

Part + of this Chapter. :

(q) The No,ttona/ AssernblU--
(a) deterrnines the allocation. pf mo.ttono..l reuenue bctus een

the leuels of gouetrunent, as prauided in Part 4 of Chapter

Tuelue; . .:. .,''"'
(b) appropriates furuds=jor expenditure by the na:tiorlal
gouernrnent' an:.d othazrl nq-tional State organs; and

(c.) exerc'ises -.guerTight ouer nationctl reuenue anrl irs

exp endifure;i*-,..-. 
-' "' 

"

G) The Nq tional AisernblA --:.^-..-....:..
(a) ret:iews ihn conduct in office of the President, the Dapztty

: .'..

President und. other State officers qnd inittqtes the proccss of
- t. '. nernoiing thetn.frorn office; and

.,..;,.: :.

a .,;-(b) exercises ouersight of State organs.

(G)'The Noftono.l Assernbly approues declan'ations of war urtd
:'l

,e*tensions of states of ernergencA.

53. Clearly therefore the role of a Member of the National Assembly are

onerous. His or her role transcends his owl] personal interests

r r 

-
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54. In this case the consequences of the clecision of the Speaker are thi

people of Ugunja stand to be locked out from being represented and

interests articulated in the National Assembly for almost a year.

cannot for example determine the manner in which their taxes are t

expended. The necessity for representation in ParliameiiT-in. matter

collection of revenue and expenditure cannot be_be6iCpr, than in
i .,-phrase "no taxation without representation],,,=pllase' that reflected

t.:

resentment of American colonists at being taxBd*6! a British parliamen

which they elected no representatives and -'became an anti-British slo;

before the American Revolution;'irofuii;'"'Taxation without representatior

tyranny." fn our case Article zto(t) of the Constitution which prorides thi

No tax or licensing'.$.p,'inaa be irnposed., wqiued. or uaried. exce: .a" ':'
as prouided by 1e,Jtilatton

54' The quesfo$.t[en whether this Court ought to suspend the s rspensir

of the *41_*t from the National Assembly pending the hearing ari

dete*rrn-ifu.fron of these proceedings or not. In other words where is highe

ryUPt 
injustice? Article e+(ilh) of the Constitution provides tLrat th

proceedings of either House are not invalid just because of the preserce G

participation of any person not entitled to be present at, or to participate in

the proceedings of the House. The Constitution itself therefore re<ognises
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that the participation of "a stranger" to the proceedings of the House is n,

of such a serious nature as to nullify the proceedings. Accordingly, even

the applicant's application were to fail, prtma facte his participation in th

House proceedings may not likely to render the decision passed by hi

participation null. On the other hand if the application wa3"toisucceed anr

yet as a result of his lack of participation, deciqions$hich could havt
:- ;'

possibly carried the day did not see the lighto'f the*day, the Constitutior
i .i,

does not provide for a cure for srrch scen4r.io. ih.otfr"r words the success ol
,;i.- ..,-

the applicant's application would not 
-'tl.e-'of 

any value to hirn cr his

constituents in respect of those'.pro-ceedings in which he ought to have

participated but did not. As held-by the l{igh Court in Kaduna in nconej

Ilnrelcss t imitea v,=s.. &6net Wireless Nigeria Ltd and Alother
r

8 the decision to grant a stay involves:

"a cons_idep,,dtion of some collateral circumstances and perhap s in

some..cas.es"inherent matters which D?y, unless the order of stn5r* is

Blllntcd; destroy the subject matter or foist upon the Coutt...a

-..,""=si.fr&ation of cornplete hopelessness or render nugatory any ordcr of
.,- ..ili"...Court or paralyse in one way or the other, the exercise by t}e.-.':...

litigant of his constitutional right...rlr generally provide a situa.Eion

in which whatever happens to the case, and in particular even jl *he
applicant succeeds...there wouJd be no return to the status quo,"
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55. I therefore agree that parties who have invited the Court to adjudica

a matter which they are disputing over ought not to create a situi

whereby the decision to be made by the Court would be of no use. In

event as held by the Nigerian Court of Appeal in United Cerr

company of Nigeria versus Dangote rndustries Ltd'&Ministe

solid Mineral Development [cA/A/r6s/zoos,J,,,ihe court ough

ensure that:

"appropriate orders are made to prevent-'acts which wilI destr

the subject matter of the procee'(lingrs, or foist upon the cour
situation of complete helplessrr-gSb or render nugatory a

judgement or order." - ': 
- 'i 

'. 
''::' '

The Respondents raised issdes.which go to the merits of these

proceedings. Those are.matters which this Court will have to investigate

during the hearing of,the substantive Motion. At this stage the Cout's ma.

concern is tB,se-e{o'it that the outcome of these proceedings, if favourable
: ':.i

the ap-p],reg.nt shll not be pyrrhic.

ss:.Hgwng considered the issues raised herein, it is therefore my view and

find that the applicant's application seeking that the leave granted hereir

ought to operate as a stay of the decision in question is merited.

Disposition
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56.Accordingly, in the public interest I issue an order staying the decisio

made by the znd Respondent, the Speaker of the National Assembly, on 31'

March, zot6 suspending the applicant from the remainder of the Session o

the House pending the hearing and determination of these proceedings o

further orders of this Court.

57.The costs of this application wili be in the cause.

58. Orders accordinglY. ,-""'

Dated at Nairobi this +

G

Mr Oluoch and Hon. Kahlma-for the applicant
::::--.

Mr Njoroge for the-Reb..Pttidents
'':ti- :

Cc Mwangi

2o16
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DATED:...

the A from the remainder of the Session of the House pending the hearing and
determ on of these proceedings or further orders of this Court.

That the of this application will be in the cause.

That accordingly

under hand and seal of this court at Nairobi this 4th July, 2016
.<-21^

bi this.... . .. .5. . .l| . .. .... ... .day of. r1\J L o,u' "lr

sl+

at Nai .2016

IIIGH COIIRT OF KEI{YA. NAIROBI




