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1.2.1 Part II-Establishment and Administration
Clause 4 establishes in each county the Office of the County Attorney as an office in the county

public service that shall consist of the County Attorney, the County Solicitor and any other
number of County Legal Counsel as the County Attorney many in consultation with the County

Public Service Board may consider necessary.

Clause 5 provides for the procedure for appointment and the qualifications for appointment
expected of a person seeking the Office of the County Attorney. Clause 5 (2) provides that the
persons should have at least seven years experience as an Advocate of the High Court of Kenya;

and meet the requirements of Chapter Six of the Constitution.

Clause 6 sets out the functions of the County Attorney while Clause 7 sets out the powers which
includes appearing at any stage of any proceedings before any courts or tribunal, requiring any
officer in the county public service to furnish the Office with information, summoning officers
within the county public service and issuing of directions to officers within the county public

service.

Clause 8 provides for the right of audience for the County Attorney on matters of public interest
while clause 9 protects the County Attorney, the County Solicitor, County Legal Counsel or any

other officer in the Office from personal liability.

Clause 10 provides that the County Attorney shall have the status and rank of a County

Executive Committee member.

Clause 11 prohibits the County Attorney, the County Solicitor and the County Legal Counsel

from any other gainful employment that may result in a conflict of interest.

Clause 12 provides the procedure for resignation which Clause 13 provides for the procedure and

grounds for the removal from Office which shall be in writing to the Governor.

Page 6
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Executive Committee. Further, that under Clause 6 (g) the County Attorney should be obligated

to liaise with the Attorney-General.

(3)  Clause 7-Powers of the County Atiorney

The Kenya Law Reform Commission noted that Clause 7 (2) (a) of the Bill should establish
administrative units in accordance with the guidelines issued by the County Assemblies Public
Service Board so as to align with the county governments Act. The Commission further
proposed to include a clause to provide that the County attorney should not be under the

direction of control of any other person.

(4) Clause 10- Status of the Office of the County Attorney

The National Gender and Equality Commission submitted that the County Attorney should be at
the status of a High Court Judge and shall be remunerated as such. The Commission noted that
office comes with a lot of responsibilities that demands the holder should be remunerated well to
avoid the temptation of corruption. Further, they were of the view that the position of County
Executive Committee is junior and does not resonate with the responsibilities of a County
Attorney pointing out the Salaries and Remuneration commission ranks the position of the
County Executive Committee at band C, Grade D with a total possible pay of Kshs. 182, 000

which is not commensurate to the Office.

The Kenya Law Reform Commission was of the opinion that the Bill should a new provision to
designate the County Attorney as State Office in accordance with Article 260 of the Constitution.
The Commission noted that the Office cannot purport to have the status of another state office

unless it is designated as such by statute.

(5) Clause 11-Private Practice Prohibited

The National Gender and Equality Commission proposed that the Clause be amended to include
a non-practicing allowance to be proposed by the Law Society of Kenya and determined by the
Chief Justice in consultation with the Salaries and Remuneration commission. The Commission
was of the view that when you take away the right to practice, there is need to compensate for the

loss by giving commensurate allowance.

The Senate Standing Committee on Legal Affairs and Human Rights
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(¢) meets the requirements of Chapter Six of the Constitution.

With regard to the term of Office of the County Attormey, the Committee further
recommends the insertion of a NEW CLAUSE 5A to provide for the Tenure of Office of the

County Attorney as six years as follows-

Tenure of office. 5A. The County Attorney shall hold office for a term of six years
unless the County Attorney resigns in writing or is otherwise
removed under this Act.

(2) Clause 6- Functions of the County Attorney
Clause 6 sets out the functions of the County Attorney

Observation(s)

The Committee observed that Clause 6(a) limits the functions of the County Attorney to the
executive arm of the county government. The Committee noted that the County Attorney will be
the principle legal advisor of the county government and should serve both the executive and

county assembly.

The Committee further noted that Clause 6 (c) should also be amended to ensure that there is
clarity that the County Attorney shall represent the county govermnment and that both the
executive and the legislative arms of governments may give legal instructions to the County

Attorney.

Recommendation(s)

The Committee therefore recommends that —
Clause 6 (a) be amended to deleting the words ‘executive committee’ and substituting with
the word ‘government’ to reflect that the County Attorney will serve the county

government which constitutes the county executive as well as the county assembly.

Clause 6 (c) be amended to reflect that the County Attorney serves the county government

and not just the executive arm.

The Senate Standing Committee on Legal Affairs and Human Rights Page 18
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Observation(s)

The Committee observed that the determination and remuneration of County Aftorney and
County Solicitor should be expressly provided for just as was done for County Legal Counsel in

Clause 19.

Recommendation(s)

The Committee therefore recommends that Clause 19 of the Bill be amended by inserting
the words “County Attorney, County Solicitor and” immediately before the words “County

Legal Counsel”.

a7 Clause 20-Code of Conduct
Clause 20 requires the County Legal Counsel to observe the Code of Conduct set out in in the

Second Schedule.

Observation(s)
The Committee observed that the Code of Conduct should be applicable to the persons in the

Office of the County Attorney, that is, the County Attorney, the County Solicitor and the County

Legal Counsel. There should be uniform application of the law.

Recommendation(s)
The Committee therefore recommends that Clause 20 (1) be amended by inserting the

words “County Attorney, County Solicitor” immediately before the words “County Legal

Counsel to ensure that there is uniform application of the law.

(18) Clause 21- Secondment
Clause 21 sets out the terms for Secondment of County Legal Counsel.

Recommendation(s)

The Committee recommends that Clause 21 of the Bill be retained as it is.

(19) Clause 22- Staff
Clause 22 provides for the Staff of the Office of the County Attorney.

The Senate Standing Committee on Legal Affairs and Human Rights Page 24
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THE SETE B |
PUBLIC HEARINGS/ RECEIPT OF MEMORANDA

The Office of the County Attorney Bill, (Senate Bills No. 3 0of 2018)
and the Public Participation Bill (Senate Bills No. 4 of 2018)

The Office of the County Attorney Bill (Senate Bills No. 3 of 2018) and the Pub
Participation Bill (Senate Bills No. 4 of 2018) was read a First Time in the Senate ¢
27th March, 2018 and 29® March, 2018, respectively, and thereafter stood committe
to the Senate Standing Committee on Justice, Legal Affairs and Human Rights.

Pursuant to the provisions of Article 118 and standing order 134 (5) of the Standil
Orders of the Senate, the Standing Committee on Justice, Legal Affairs and Hum:
Rights now invites interested members of the public to submit any representatioi
that they may have on the Office of the County Attorney Bill (Senate Bills N
3 of 2018) and the Public Participation Bill (Senate Bills No. 4 of 2018). Tl
representations may be made orally or by submission of written memoranda in tl
following manner —

1. Public Hearings shall be held on Wednesday, 9" May, 2018 from 10:(
a.m.to1.00 pm at the Mini Chamber, First Floor, County Hall, Parliamel
Buildings, Nairobi; or

5 Written Memoranda may be forwarded to the Clerk of the Senati
Secretary, Parliamentary Service Commission, P.O. Box 41842-0010
Nairobi, hand-delivered to the Office of the Clerk, First Floor, Ma
Parliament Buildings, Nairobi or emailed to csenate@parliament.go.k
to be received on or before Friday, 4" May, 2018 at1:00 pm.

The Office of the County Attorney Bills (Senate Bills No. 3 of 2018) and the Pub
Participation Bill (Senate Bills No. 4 of 2018) may be found on the Parliame
website at http:/www.parliament.go.ke/senate.

CLERK OF THE SENATE/ SECRETARY
PARLIAMENTARY SERVICE COMMISSION.




€

o1epuURU SIY JO MBIA UL
soljquiasse Ajunod pue
ijousanob oyl ussmisg
Piuod Jo Apqissod
e s1 249yl ‘Ajpuodas

"0T0C uolIMISUOd
oyl Jo TST °piMe Ag
pauUoISIAUS Se ASUIonY
AlunoD Sy} JO |eAowal
ayy ui uopedpiped
oygnd jo uoisnpul pue
ssaudie) Jo aids |yl

o) Ssasse 03 payienb si
OUM JagLustu Jayjo auo (2)
pue sabpnl

unoD ybiy se pejulodde
5q 01 pauyienb ale oym
suostad om] 31sesl 1 ()
‘uosiadiieyo a4yl aq

jleus oym “pinod louedns e
Jo 26pn[ e se 931140 pjay sey
10 spjoy oym uosiad e (e)
—JO 1SISU0d

fleys [eunqur ayil  (¥)
|eungu} B wLoj 0} paeoq
sonues olgnd  Ajunod
syy  pnasur  Jeys (@)
pue ‘jurejdwod

a1 Jo swodino ayy buipuad
Jopjoy 92040 40 Isquisul

ayy puadsns Aew (B)
— Jouwanaob
ayyp ‘() esnep Jspun

uoned e Buiaedal uQ (£)

Jouwianob ayy 01 uopiad
oyl puss jeys ‘(1) asnep
Jepun punolb e Sasopsip
1 Jeyy paysiies st Y J ‘pue
uonpad syj I9pISUOD |jeys
Ajquiassy Ayunod 8yl (2)

-punoib jeyy buiinisuod
spey pabaje ayy no buies
Alquassy  AQunod ay}
o} uonnad e juasaid Aew
Asuiony Ajuno) JO [RAOWRI
ay) Buuisep uosiad ¥ (1)

‘smoljjo
se 9snep Mau B UM
paoejdas pue pa1Lep =9
asnep ay3 1eyy asodoid s

-Aoydnjueq
(3) 10  ‘sdousyedwodul
(p) ‘eow0 JO  suonduny

oy wiopad oy Ayoededul
jejusu 10 jeoisAyd
(3) ‘esimudylo Jo Asuiony
AunoD 3yl Jo SdIPO BW
JO suofpPuUNy Jo ddueuLoud
2y Ul Jayiaym “1onpuodsi
ssolb (q) ‘mej 1ayjo Aue 1o
uonMsuo) ayj JO UOHE|OIA
snowas (e) —10) Ajuo 2010
woly Asuiony Aunod sy}
aAowal ‘Ajquisssy  AiunoD
oy} Jjo |enoidde oy UM
Aew JouswAon ayl (T)€T

-

1S9491ul JO
PIPJuod e ul Jnsal Aeui 12}




() shall represent the county
executive in court orin

any other legal proceedings
to which the county
executive is a party, other
than criminal

proceedings

(d) shall advise departments
in the county executive

on legislative and other legal
matters o

(f). shall be responsible for
the revision of county
laws;

(c ) shall represent the county
Governments in court orin
any other legal proceedings to
which the county Government
is a party, other than criminal
proceedings

(d) shall advise departments in
the County Government

on legislative and other legal
matters

Amend to read:
() Drafting legislative
proposals for the County

Government and advising the
County Government and its
agencies on legislation and
other legal matters

Committee only. The
County Attorney should
be in a position to give
legal advice to all the

departments at  the
County.

Under the Fourth
Schedule of the
Constitution, County
Governments have 14

devolved functions. These
functions need County
Specific  legislation tc
regulate. As such, the
office of the County
Attorney should be giver
the mandate to draft
legislative proposals as

the Attorney Genera
does for the Nationa
Government.

Clause 9:
Protection
from personal
liability

9. No criminal proceeding or
civil suit shall be brought
against the County Attorney,
the County Solicitor,

County Legal Counsel or any
other officer in the Office in
respect of any proceedings in
a court of law or in the course
of discharging of the
functions of the County
Attorney under this Act.

Amend the clause g9 by
introducing a new sub-clause
9(2) to read as follows:

9 (2). No matter or thing done
by the County Attorney, the
County Solicitor County Legal
Counselsor any other Officer in
the Office shall, if the matter
or thing is done in good faith
for executingthe functions,
powers or duties of the Office,
render the County Attorney,
County Solicitor, County Legal
Counselsor any other officer in
the Office personally liable to
any daction, claim or demand
whatsoever.

This is to protect matters
or things done in gooc
faith while discharging
the mandates under the
Bill by the County
Attorney and  othe
officers within the office.

Clause 13:
Removal from
office

13(2) Notwithstanding any
other provisions of this Act,
the Governor may, upon
election under the
Constitution, appoint a
person who is qualified as
County Attorney in

Amend the clause 13(2) by
deleting it and replacing with
the following:

13(2) Notwithstanding any
other provisions of this Act,
when d general election is held

Since the County Attorne:
is appointed by th
Governor, it is only fai
that the term of office o
the Attorney is tired t«
the term of the Governo
as in the case of Count
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Treasury to take into account the views of the public in preparing the County Fiscal

Strategy Paper.

6. The Standing Orders

The Standing Orders regulate the legislative process and procedures. In light of the
Constitution of Kenya, 2010, particularly on the requirement for County Assemblies to
facilitate public participation in the legislative process and at committees; County
Assemblies incorporated public participation as a legislative step.

The Standing Orders also have provisions for public petitions to the county
assemblies which is a tool of public participation in the decision-making process

7. Judicial Pronouncements

The judiciary has from time to time, enforced the requirement for public participation in
public decision making and such pronouncements have enriched the jurisprudence on
public participation including on procedural requirements for an effective public
participation.

e The bill, if enacted in its current form, shall be in conflict with other prevailing
laws.

As already discussed, there already exist other legislations particularly the County
Government Act of 2012, which make substantial provisions for matters on public
participation particularly by the county governments. But the bill can intervene in
defining the roles of the Executive and Legislatures in the various areas where public
participation is required to avoid repetition and unnecessary public expenditure.

The legislation will also do good to define the reach and content threshold in public
participation as in the current the same is merely a ritual.

e The new law, when enacted, must strategically respond to the challenges the
county governments are experiencing in matters of public participation,
particularly the challenge of public apathy to the process.

One of the challenges being experienced by county governments in matters of public
participation, particularly in the context of budget and law making processes, is public
apathy signed off by the low turn outs in citizen fora. This challenge is worsened by the
fact that a lot of resources are committed to facilitate such fora.
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