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Mr. Speaker Sir,

Committees are a creation of the Constitution through Article 124(1) of the Constitution
which empowers each House of Parliament to establish Committees and make Standing

Orders (SO) for the orderly conduct of its proceedings, including the proceedings of its
Committees.

The Senate Standing

Committee on Roads and Transportation is established under

standing ordbr 218(3) of the Senafe Standing Orders arfl is mandated to confider all
matters relating to transport, roads, public works, construction and maintenance of
roads, rails and buildings, air and seaports.

Mzr. Speaker Sir,

The membership of the Committee comprises of the following Senators-

1. Sen.
2. Sen.
3. Sen.
4. Sen.
5. Sen.
6. Sen.
TlbEn.
8. Sen.
9. Sen.

il

Y ey
2. Mr

3. Ms

4. Ms

5. Ms.

6.

7. Ms

Wamatangi Kimani, M.P.

Enotn Wambuih, M.P.
Christine Zawadi, MP.

g
- Chailes Ngatia
. Malcom Ngugi
. Sharon Rotino
. Lucianne Limo
Farhiya Ali

Mr. Mr. Fredrick Ouma

. Joyce Chelagat

Mr. Speaker Sir,

il
)

Chairperson

(Arch.) Sylvia Kasanga, M.P. Vice Chairperson
(Eng.) Hargura Godana, M.P. Member

(Eng:) Mohamed M. Mahamud, CBS, M.P. +  Member ;
Moses Kajwang’, ML.P. =~~~ Member -+ = . .
Withika Linmui, MP. 4 - “ Member ..
‘Okong’s Mogeni, SC, M.P.  Mienber '

Menber
Mem:ber

The Comumittee Secretariat comprises oi the {ollowing 6fners-

-Clerk Assistant Il - - i
1-Clerk Assistant '

-Research Officer

-Media Relations Officer I1

-Principal Serjeant-At-Arms IT

-Serjeant-At-Arms

-Audio Recording Officer

Following the adoption of new provisions on Statements by the Senate on 9™ August,
2018, Committees are not compelled to report back in the Senate unless otherwise
expressly stated. However, the observations and findings contained in this report, have
necessitated the Committee to present this teport for adoption and implementation.
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Mr. Speaker Sir,
1 wish to confirm that the resolutions of the Committee in this report were unanimous.

Mir. Speaker,

Tt is therefore my pleasent duty and privilege, on behalf of the Senate Standing

" Cormuittss on Roads and Transportation to table this report and recommend it to the
S A g M - . K " $ .. Pl a L %

fiouse [01 a¥5ate and adsption pursuant to the prowsm'i::}f,or_ fne Sev-ute Standirfg Order

1
213(5).

DATE: 7™ SEPTEMBER 2020

...........................................................................................

CHAIRPERSON,
ROADS & TRANSPORTATION COMMITTEE




On Tuesday, 9t June, 2020, Sen. Sylvia Kasanga, MP, requested for a Statement from
the Standing Committee on Roads & Transportation regarding operationalization of the
National Construgtion Authority (Defects Liability) Regulations, 2020. ;

In the Statement, the Committee was requested to-

1. Explain why public participation and adequate stakeholder engagement was not
conducted during development and prior to gazettement of the Regulations;
2. Provide adequate information on the ambiguous and comtracﬁctory interpretations
' that potentially invalidate most construction confracts in Kenya;
Elaborate on the measures put in place to ensure the construction environments as
well as ongoing projects at national and county levels will not stall unnecessarily
due to these Regulations; and

4. Provide detailed plans and projects of what the Ministry intends to address by these
Regulations.

(O8]

The Committee held several sittings to consider the Statement and has made several
observations and recommendations regarding the legality and process of developing and
publishing of the National Construction Authority (Defects Liability) Regulations,
2020. - .

CONSIDERATION OF THR STATEMEINT

The Committes jieid a racet] ag ot Thursday, 11" June, 2020 15 review the information

- requesied i the Statement and es iablishec that-

A A ' L - o

1., The National Constryction Auincrity (Defects Liability) Regulatidns, 2020 were
published in the Kenya Gazette on 20t April, 2020; and :

2. The Regulations were made pursuant to section 42 of the National Construction
Authority Act, 2011.

On 29" June, 2020, the Committee held a meeting with the Cabinet Secretary, Ministry
of Transport, Infrastructure, Housing, Urban Development & Public Works and several
stakeholders representing the following organizations-

L. Joint Building and Construction Council (JBCC)
2. Architectural Association of Kenya (AAK)

3. Kenya Private Sector Alliance (KEPSA)

4. TInstitute of Engineers of Kenya (IEK)

5.

Institution of Construction and Project Managers of Kenya (ICPMK)




)

During the meeting, the Committee was informed that-

1. The National Construction Authority (Defects Liability) Regulations, 2020 were
in operation; and 4 v .

2. Public participation on the Regulations had not been undertaken.

e

The Committee consequently sought for evidence from the Ministry of Transport,
Infrastructure, Housing, Urban Development & Public Works that public participation
was undertaken prior to drafting of the Regulations. - »

» - » ‘ » »

OBSERVATIONS OF THE COMMITTEE

The Committee scrutinized the evidence and information provided on the National

Construction Authority (Defects Liability) Regulations, 2020 and made the following
observations and findings-

1. National Construction Authority (Defects Liability) Reguiations, 2020 were
published in the Kenya Gazette on 20% April, 2020 pursuant to section 42 of the
National Construction Authority Act, 201 1

) 1

. The Natienal £ wnstruction Authority {Defects Liability) Regulations, 2020 were in
: i h AN e ke &S d
opEration despiis PIOVITILUS or Section 42(3}-of the Natienal Consts uction Authority

Act, 2011 which rquites fhe Regulations to be approved by Parliarment beforc irnxing
_effect;

. The Reguiziwons wers wot transmitted to Parliament for consideraticn confiaty 1O

Qs

Section” 11 {1} =f the Susutory Instruments Act No. 23 of 2013, \..y‘hi'oh' obligé,tss :

every Cabinet Secretary responsiole joi a regnlation-making authority to transmit a
“copy of a statutdry instrument to the résponsible clerk withih seven sitting days afier
' ) i oW

!

publication; '

4. The seven sitting days lapsed on 26h May, 2020 for the Senate and 11" June, 2020
for the National Assembly;

5. The Statutory lustruments Act, 2013 requires that each statutory instrument be
considered on its own and not be combined with another in order to avoid confusion
to stakeholders and so that adequate input is given to each instrument,

6. The process of drafting and implementation of the National Construction Authority
(Defects Liability) Regulations, 2020 was rushed and not subjected to meaningful
public participation contrary to Article 10 of the Constitution, Section 42(3) of the




RECOMMENDATIONS OF THE COMMITTEE

The Committee recommends as follows-

L.

The Cabinet Secretary, Ministry of Transport, Infrastructure, Housing, Urban
Development & Public Works withdraws the operationalization of the National
Construction Authority (Defects Liability) Regulations, 2020 for failing to meet the

legal thres}.lold of Sections 5,6 and 11 (1) of the Statu;of'y Instraments Act I;\;Io. 23
of 2013; and . o o

The National Construction Authority initiates a fresh process of public participation
and ensure that the process will be all inclusive, adequate and specific to the National
Construction Authority (Defects Liability) Regulations.
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COMMITTEE ON ROADS AND TRANSPORTATION HELD
VIRTUALLY ON ZOOM ONLINE PLATFORM ON THURSDAY 11™
JUNE 2020 FROM 8:30 A.M.

PRESENT

”~ P

1. Sen. Paul Kimani Wamatangi, M.P. -Chairperson
2. Sen. (Dr.) Lelegwe Ltumbesi, M.P.

3. Sen. Enock Wambua, M.P.

4, Sen. Sylvia Kasanga, M.P.

5. Sen. Christine Zawadi Gona, M.P.

ABSENT WITH APOLOGY

1. Sen. (Eng.) Hargura Godana, M.P. -Vice Chairperson
2. Sen. (Prof.) Ekal Imana, M.P.

3. Sen. Philip Mpaayei, M.P

4. Sen. Cleophas Malalah, ML.P.

SENATE SECRETARIAT

M. Charles Ngatia ., -Clerk Assistant

Ms. Sharon Rotino -Research Officer.

Mr. Malcom MNgug: v . © .egal Counsel - 4
'Ms. Joyee Chelsgat -Andio Recording Officer

MIN/SCRT /AL 20280 PRELIMINARIES

' The mieeting wae cailed to order at 8:48 a.m. and there followed a word of arayer by

Sen. Sylvia Kasanga, M. , o
7 &Y i ) ’, i

) e — — A
MIN/SCRT/082/2026: ADOE"TION OF AGENDA !

! | )

The agenda of the meeting was adopted with amendments after it was proposed and
seconded by Sen. Enock Wambua, M.P. and Sen. Christine Zawadi Gona, M.P.
respectively as follows-

1. Prayers;
2. Adoption of Agenda;
3. Statement on Operationalization of the National Construction Authority (Defects

and Liability) Regulations, 2020 requested by Sen, Sylvia Kasanga, M.P;
Technical Assistance for the Committee (experts required);
Any Other Business;

b

6. Adjournment.




- experts reguired. '

oSl P WRORLLS  ANU LIABILITY)  REGULATIONS, 2020
REQUESTED BY SEN, SYLVIA KASANGA, M.P.

The Chairperson invited Sen. Sylvia Kasanga, M.P. to brief the Committee on the issues
in the, Statement.

” ra ~

The Committee was informed that-

I. The Regulations were published in the Kenya Gazette on 20 April, 2020 but were
yet to be transmitted to the Senate pursuant to Section 11 (1) of the Statutory
Instruments Act No, 23 of 2013, which obligates every, Cabinet Secretary,
rwesponsible for a regulation-making authority to transmit a copy of a statutory
instrument to the responsible clerk within seven sitting days after publication;

2. Some of the definitions in the Regulations such as commercial building and defects
liability should have borrowed from the National Construction Authority Act No. 23
of 2013;

3.

The Regulations had the implication of being in conflict with the National

Construction Authority Act No. 23 of 2013;

4. The Regulations were in conflict with the existing building contracts; and

5. The key stakcholders in the construction industry were not consulted in the
development of the Reguiations

MIN/SCRT/084/2020: TECHNICAL ASSISTANCE FOR THE COMMITTEE
(EXPEBRTS REQUIRED) o

The chairperson informed the Mernbeo that fhere was noed to hizve experts engaged to
assist the Commiues to cuslyze technical issues ihat are within fhe mandate of the
Committee. '

Members deliberated on the. proposed ard rasolved that the Committee identify the

it i ol

i) ao
MIN/SCRT/085/2020: ADJO URNMENT

/

There being no other business, the meeting was adjourned at 9:33 a.m.

Signed: _i Date7™ SEPTEMBER 2020
Sen. Paul Kimani Wamatangi, M.P.

Chairperson,
Roads & Transportation Committee
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i MEINISTRY "OF TRANSPC))RT, INFRASTRUCTURY, SI0USING, URBAN
" .

MINUTES OF THE NINETY SIXTH SITTING OF THE STANDING
COMMITTEE ON ROADS AND TRANSPORTATION ~HELD

VIRTUALLY ON ZOOM ONLINE PLATFORM ON MONDAY 29™
JUNE 2020 FROM 8:30 A.M.

PRESENT
1. Sen. ?%ul Kimani Wamat'éng}, M.P. ’—Chairp erson’ ;
2. Sen. (Arch) Sylvia Kasanga, M.P: -Vice Chairperson
3. Sen. (Eng.) Mohamed M. Mahamud, CBS, M.P.
4. Sen. (Eng.) Hargura Godana, M.P.
5. Sen. Mithika Linturi, ML.P.
6. Sen. Okong’o Mogeni, SC, M.P.
ABSENT WITH APOLOGY
1. Sen. Enock Wambua, M.P.
2. Sen. Moses Kajwang’, M.P.
3. Sen. Christine Zawadi Gona, M.P.
SENATE SECRETARIAT I
B b.o C : T .
M. Chailes INgatia -Clerk Assisian! S "
Mr. Malcom Ngugi Lagal Counsel
Ms. Lucianne Limo -vizfa Tglaticus. Qfﬁcgr' ‘
Ms. Joyce Chelagat _raahg Recording Officer - -

DEVELOPMENT & ¢UBLIC WORKS Y o |

1. Mr. James Macharia, EGH _Cabinet Secretary ' '
2. Eng. Maurice Akech _Executive Director, National Construction
Authority (NCA)

3. Mr. Joe Mutugu -Special Advisor to the Cabinet Secretary
4. Mr. Samson Lukoba ‘ -Head of Legal Services, NCA
STAKEHOLDERS

1. Ms. Mugure Njendu _President, Architectural Association of Kenya

(AAK)

2. Mr. Wilson Mugambi -Vice President, AAK

3. Mr. Jacob Mwangi -CEO, AAK '

4. Mr. Alex Nyaga -Registrar, AAK

11
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7. Mr. G1Lonyo Gitonga -KEPSA

8. Eng. Nathaniel Matalanga -Institute of Engineers of Kenya (IEK)

9. Eng. Kiteme Shammah -IEE.

10.Mr. Tom Qketch -Institution of Construction and Project Managers of
Kenya (ICPMK)

[1. Mr. Nashon Okowa -ICPMK

12. M. Palkesh Shah -Kenya Property Developers Association

13.Mr. James Munene -Vive Chairperson, Institute of Quantity Surveyors

" of Kenya (1QSK) P

14. Mr. Petef S. Kariuki ?IQSK ? .

15.Mr. Rasungu Nyambok -IQSK

16. Mr. Nyaga Kithinji -Advocate, AAK

17. Mr. Mwai Mathenge -Advocate

MIN/SCRT/099/2020: PRELIMINARIES

The meeting was called to order at 8:42 a.m. and there followed a word of prayer by
Sen. Sylvia Kasanga, M.P.

MIN/SCRT100/2020: ADOPTION OF AGENDA

The agenda of the meeting was adopted. aftel it was proposed and seconded by, Sen.
(Eng) Mohamed M. Lv’[ahamud ,BS, M.E. and Sen ﬂ’mnq 5 Mogeni, SC, M.P.

[. Prayers;

2. Adoption of Agenda,
3. Chairperson’s introductory v2marks
4. Meeting with Cabinet Secretary, Muusttv of Transport, hﬁas’amﬁme Housing,

Urban Development & Public Wi ovks and thc Ex ecutwe Di euo1 Natlopal .
i &
Construction Authouty to respond tba Statement on oper atlopahzauon of National,

Construction Authouty (Defects & Llablhty) Regulations, 2020 requested by Sen.
Sylvia Kasanga, M. P,

Any Other Business;
6. Adjowrnment.

wh

MIN/SCRT/101/2020: CHAIRPERSON’S IN TRODUCTORY REMARXKS

The Chairperson welcomed the new Members to the Committee following a

reconstitution of the Committee thr ough a Motion adopted by the Senate on Wednesday,
24" Tune, 7070

12
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Authority (Defects & Liability) Regulations, 2020;

2. Why the Regulations were not transmitted to the Senate;

3. How the contents of the.Regulations would be considered by key stakeholders.
MIN/SCRT/102/2020: MEETING WITH CABINET SECRETARY, MINISTRY
OF TRANSPORT, INFRASTRUCTURE, HOUSING, URBAN DEVELOPMENT
& PUBLIC WORKS AND THE EXECUTIVE DIRECTOR, NATIONAL
CONSTRUCTION AUTHORITY TO RESPOND TO A STATEMENT ON
OPERATIONALIZATION OF NATIONAL CONSTRUCTION AUTHORITY
(DEFECTS & LIABILITY) REGULATIONS, 2020 REQUESTED BY SEN.
SYLVIA KASANGA, M. P.

The Chairperson invited the Cabinet Secretary, Mr. James Macharia, EGH, to table a
response to the Statement by Sen. Sylvia Kasanga, MP, requested for a Statement from
the Standing Committee on Roads & Transportation regarding operationalization of the
National Construction Authority (Defects Liability) Regulations, 2020.

The Cabinet Secretary tabled the response and informed the Committee as follows-

1. Public participation on the Regulations was undertaken during a retreat on the
presentation of Draft Building Code to professional bodies on 13% December, 2019

* where the among others, the following professional bodies were represented-

Ly

Avchitectural Associdtion of Kenya; 4 , "'

b) Institution ot Constraction and Project Managers of Keuya,

c) Instiavs of Engineers of Kenya; and '

d) lnstitute of Quantity Surveyors of Kenya.

A validation meetit.g of the Regulations was held on 20™ December, 2019;

A stukeholders meeting of County Executive Com;-.ni’t}ee Members ( CECM‘F) for

' Hensingand Poblic Works Departments from the 47 County Governments jvas held
" Naivasha to validate the Regulations; and A

4. The Regulations were in force. ' ' '

W N

Representatives from  the Architectural Association of Kenya, Institution of
Construction and Project Managers of Kenya, Institute of Quantity Surveyors of Kenya
and the Institute of Engineers of Kenya informed the Committee that they were present
during the retreat on the presentation of Draft Building Code to professional bodies on
13% December, 2019 at Boma Hotel, in Nairobi but the retreat discussed Draft Building

Code and not the National Construction Authority (Defects Liability) Regulations,
2020.

The Stakeholders informed the Commiittee that the Regulations were not clear on what
problem they intended to solve.




Committee observations

The Committeg: observed that-

1.

The response by the Cabinet Secretary on stakeholder engagement prior to the
drafting of the Regulations was not correct since the meeting referred to discussed
the Draft Building Code and not the Regulations;

The process of drafting the Regulations was in contravention of Section 42(3) of the

National Construction Autli‘orip/ Act, 2011 and Sections 5, 6 and”11 (1), of the
Statutory Instruments Act No. 23 of 2013 o

Comumittee resolution

The Committee resolved that-

L.

The Cabinet secretary should submit evidence that adequate public participation and
stakeholder engagement was undertaken prior to publishing of the National
Construction Authority (Defects Liability) Regulations, 2020; and

The Stakeholders to submit a written response on the process and content of the
Regulations.

MIN/SCRT/103/2020: ADJOURNMENT

" There being nc winer business, the megting. was adjourned aj

Sen..Paul Eimani Wamatangi, M.P.
o Chairperson, - i
Roads & Transportation Committee

!

R
A1

i §

Date7™ SEPTEMRR: 7% 4]
PR , g

' ! !
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MINUTES OF THE ONE BUNDRETH AND THIRD SITTING OF THE
STANDING COMMITTEE ONROADS AND TRANSPORTATION HELD

VIRTUALLY ON ZOOM
JULY 2020 FROM 8:30 A.M.

PRESENT

1. Sen. (Arch) Sylvia Kasanga, M.P.
7# Sen. Moses Kajwang’, M.P.

3. Sen. Mithika Linturi, M.P.
4 Sen. Okong’o Mogeni, SC, M.P.

ABSENT WITH APOLOGY

Sen. Paul Kimani Wamatangi, M.P.
Sen. (Eng.) Hargura Godana, M.P.

Qen. Christine Zawadi Gona, M.P.
Sen. Enock Wambua, M.P.

1.

2.

3. Sen. (Eng.) Mohamed M. Mahamud, CBS, M.P.
4.

5.

)

SENATE SECRETARIAT

‘a4

i Mr. Charles 2y gatia

‘Ms. Farhiya A5

-

- Ms. Lucianke Limé

RG] 1\_\

Ms. Joyce Chelzgat

MIN/SCRT/ 135/20)2@:

The meeting was called {o order at 8:52 a.m. and there followed a word of prayer by

Sen. Mithika Linturi, M.P.

MIN/SCRT/136/2020:

ONLINE PILATFORM ON TUESDAY g™ ”

~Vice Chairperson.

» ) » »

-Chairperson

4 ol
_Clerk Assistant , .
-Principal Se?:ieaIlt—Af;.A:l'ifl:;l:S... o
Media Relations Officer .
_Audio Recording Officer -

PRETIMINAKIES - y
W ’

i é W

ADOPTION OF AGENDA

The agenda of the meeting was adopted after it was proposed and seconded by Sen.
Mithika Linturi, M.P. and Sen. Okong’o Mogeni, SC, M.P. respectively as follows-

Prayers;
Adoption of Agenda;

w) N =

Consideration of additional response from the National Construction Authority n

regard to stakeholder engagement on the National Construction Authority (Defects

Liability) Regulations, 2020;

15




el siubmitted a voluriine:’s response which the Secretnriat apakyses

savesxanss g

a) Statement regarding ongoing reconstruction of the Makupa Causeway — Digo
road, that leads to Jomvu area by Sen. Mohamed Faki, M.P.; and
b) Stalement regarding Persons with Disabilities (PWDs) who have benefitted from

the Kazi Mtaani Program by the National Government by Sen. Isaac Mwaura,
M.P.

5. Any Other Business;
6. Adjournment.

MIN/SCRT/13742020: CONSIDERATION OF BRIEEF ON ADDI'I“[ONAL
INFORMATION FROM THE NATIONAL CON STRUCTION AUTHORITY IN
RESPONSE TO A STATEMENT REGARDING OPERATIONALIZATION OF

THE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS LIABILITY)
REGULATIONS, 2020.

The Committee was informed that followin g a meeting of the Committee with Cabinet
Secretary, Ministry of Transport, Infrastructure, Housing and Urban Development &
Public Works held on 29% June, 2020, the Committee requested for additional
information from the Ministry to verify that public participation was done prior to the
drafting of the National Construction Authority (Defects Liability) Regulations, 2020.

) 1 1 .3 "
The Ceizmitiee was further informed that the National Consfructiza Authority |

was follows- 7y
L. Serutiny of the voluminous response packaced i1 szven (7Y bundles indicated that
o ¥ b L O § £ . 5

~:oothe National Copstruction Authority (Defects Liability) Kegulations, 2020
veas only mentioned within the broader context of e Livaft Builiing Code and

v,

was not discussed contrary to the claims of the Nat,ioﬁa'g,‘C/.)r.é:-‘;trut"a:ig;'-‘ Aathority;

- 2. In Buadie 2 (Annexure 4), the Report on the Draft Buildin g Code review wiiting
workshop held on 5™ & 6" December, 2019 at the Boma Hotel, Nairobi indicated
that —

a) A presentation was made on emerging issues and the draft Defect Liability
Regulations;

b) The workshop resolved to incorporate the proposed Defects Liability
Regulations as part of the Draft Building Code; and

c) Further stakeholder consultations on the Draft Building Code was scheduled
for 13" December, 20109.

(OS]

- In Bundle 4 (Annexure 4), the Report of the presentation of the Draft Building
Regulations to construction industry professionals held on 13™ December, 2019
al Boma Hotel, Nairobi indicated that-

a) A presentation was made on the emerging issues on the draft Defect Liability
Regulations; and

16




In Bundle 5 (Annexure 5), the Stakeholders Validation Report for the Draft
Building Code of the Republic of Kenya held on 20" December, 2019 at Boma
Hotel, Nairobi indicated that-
a) The Draft Building Code was unanimously adopted;
b) The Defects Liability Regulation were not discussed as per the resolution
of the workshop held on 13" December, 2019.

The Committee made the following observations-

1.

s

v

‘_,The proGess of -;i‘}.'afting and, mmplez

Article?10(1) of the Constitution states that the natidnal values and princibples of
governance in this Article bind all State organs, State officers, public officers and
all persons whenever any of them enacts, applies or interprets any law; makes or
implements public policy decisions. Article 10(2) lists participation of the people
as a national value and a principal of govermance;

The Statutory Instruments Act, 2013 requires that each statutory instrument
should be considered on its own and not be combined with another in order to

avoid confusion to stakeholders and so that adequate input is given to each
instrument;

. The processing of the National Construction Authority (Defects Liability)

Regulations, 2020 was rushed and not subjected to meaningful public

- participation contrary tc the law;

entazdon of :'the Regitlations was, in
a4 5]

contravéntion 'of Arfidie 10 of the Constitution, section 42(3) of the National

CUConstrantion Authority Act, 2011 and sections 5, 6 and 11 {I) of the Statutory

Sl

Instrumente Ac: Mo, 23 of 2013; and

The - CastneliSecretary and the Executive Divector, Nationa!l Conatrection

Authority saould he reprimanded for giving incostect information tc the

Committee. o i
I) )

] |
!

1 Il )

MIN/SCRT/137/2020: REVIEW OF STATEMENTS REFERRED TO THE
COMMITTEE ON TUESDAY 2157 JULY, 2020.

The Committee was informed that the following two Statements had been referred to
the Committee on the Tuesday, 28" July, 2020-

1.

N

Statement regarding ongoing reconstruction of the Malkupa Causeway — Digo
road, that leads to Jomvu area by Sen. Mohamed Faki, M.P.; and
Statement regarding Persons with Disabilities (PW Ds) who have benefitted from

the Kazi Mtaani Program by the National Government by Sen. Isaac Mwaura,
M.P.

17




TTOTTTTT SSTUSSATMAMAL ArMALL v LnLUMOU Y UL LLGUDPULL, ULLLESHUGLULE, ITOUSINE and urban

Development & Public Works.
MIN/SCRT/138/2020:  ADJOURNMENT

There being no other business, the meeting was adjourned at 9:36 a.m. ¥

DateZ™ SEPTEMBER 2020

Sen. Paul Iimani Wamatangi, M.P.
Chairperson,
Roads & Transportation Committee

18




MINUTES OF THE ONE HUNDRETH AND SIXTH SITTING OF THE
STANDING COMMITTEE ON ROADS AND TRANSPORTATION HELD

VIRTUALLY ON ZOOM ONLINE PLATFORM ON TUESDAY 4T
AUGUST 2020 FROM 8:30 A.M. ,

-

PRESENT

1. Sen. Paul Kimani Wamatangi, M.P. -Chairperson

2. Sen. (Arch) Sylvia Kasanga, M.P. -Vice Chairperson

3. Sen. Mithika Linturi, M.P. ” . .

4. Sen. Enock ®ambua, M.P. L i "
5. Sen. Christine Zawadi Gona, M.P.

6. Sen. Okong’o Mogeni, SC, M.P.

ABSENT WITH APOLOGY

Sen. (Eng.) Hargura Godana, M.P.
Sen. Moses Kajwmg’ M.P.

W N

SENATE SECRETARIAT

) s

M. Charles Ngatia ' -Clerk Assistant

Mz, Sharon 1(0’%1110 wRescarch Dificer . K
3. Mr. Malcon: Ngugi ¢ -Legal Coursel
4. Ms. Luciznne Limo Medis Relations Officer
5: Ms. Joyce Chelagat -Audic Fecor JLg Officer

MIN/SCRT/148/2020: PRELINHNARIES

)T- e meeting was cahea to arder at 8:59 a.m. anid thers foliowes d a wo1d of pmyel uy
“Sen. Mlthlka Linturi, M P,

! !

MIN/SCRT/149/2020: ADOPTION OF AGENDA

The agenda of the meeting was adopted after it was proposed and seconded by Sen.
Enock Wambua, M.P. and Sen. (Arch) Sylvia Kasanga, M.P. respectively as follows-

1. Prayers;
2. Adoption of Agenda;
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operationalization of National Construction Authority (Defects Liability)
Regulations, 2020;

4. Any Other Business;

5. Adjournment.

P -~

MIN/SCRT/150/2020: CONSIDERATION AND ADOPTION OF
COMMITTEE REPORT ON STATEMENT REGARDING THE
OPERATIONALIZATION OF NATIONAIL CONSTRUCTION AUTHORITY
(DEFECTS LIABILITY) REGULATIONS, 2020

The Comumittee cdnsidered a diaft reporton the consideration ¥f a Statement regardifig
the operationalization of National Construction Authority (Defects Liability)
Regulations, 2020 that was requested in the Senate on 9™ June, 2020.

The Committee made the following amendments-

a) Recommendation No. 2 — Should be refined and the censure action should more
specific;

b) Recommendation No. 3- Should be specific and a reporting timeline be included.

The Committee adopted the report with the above amendments after it was proposed

and seconded'by Sen. Okong’o Mogeni, SC, MLP. and'Sen. Enock Wambua, M.P.

R ok AT 4

K
MIN/SCRI/IST/2420:. | ALGOQURNMENT
There being no cther buginess, e meeting was adjourned at-9:28 am. until Wednesday,.
5% August, 2020, -

" ' . ;) l i

!
!

Date7™ SEPTEMBER 2020

Sen. Paul Kimani Wamatangi, M.P.
Chairperson,
Roads & Transportation Committee
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VL AL 10D UL
Kenya Gazeite Supplement No. 5] 20th April, 2020
(Legislative Supplement No. 35 )

LEGAL NOTICE No. 64 :

THE NATIONAL CONSTRUCTION AUTHORITY ACT
(No. 41 0f2011)
THIE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS
LIABILITY) REGULATIONS, 2020

Arrangement of Regulations

PART —PRELIMINARY

L. Citation.
2. Interpretation,
3. Patents Defect Liability period.
‘ 4, Chligeiions Gi"; >pa1'tie‘,s during the paten{ defects liability period::
g ] dtens defecis Hability i)erioéi. T g , |

) ?.nsﬂurancc cover for latent defects.
1. hsurance by Gwner
THE NaTIONAL CONSTRUCTIQN AU’?‘HbRITY‘ACT o
! . A : . ) kf\’o A1 ._f'_f2()"1 n oy ‘ - !
IN EXERCISE ot the powers conferred under sectim} 42 of thé National
Construction Authority Adt, 201 1, the Cabinet Secretary for Transport,

Infrastructure, Housing, Urban Development and Public W orks, makes the
following Regulations—-

THE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS
LIABILITY) REGULATIONS, 2020

PART —PRELIMINARY

22




[OF]

Ca

- sub tégulation (1) after win

Kenya Subsidiary Legislation, 2020

PART II—DEFECTS LIABILITY

P

(1) Every contract for the construction of a commercial building
shall prescribe a patent defects liability period.

(2) The paterit defects liability period under sub regulation ¢Y)
ghall be a minimum period®f twelve months after practical
completion.

(3)A contractor shall be liable for the rectification of patent

defects that become apparent during the patent defects liability
period.

(4) A relevant professional shall be liable for the rectification of
patent defects that become apparent during the patent defects
liability period.

(5) A sub-contractor shall be liable for the rectification of patent

ﬁ +
defects that become apparent during the patent defects liability
period.

-

(1) During the patentdefects liability period, ihe own=r and the

contractar, relevant professions] or wub-casractor, shall jpintly = -+-

k2

prepare a schedile s :g the paient defects ideniified.

Ay

{2) The conivacict, i slevant professional or sub-contractor,.shall
rectify ihe respovtive defers specified in the schedule made under
¢h the owner shall certify that the
coritracter, releva srofescional or sub-contractor, has made good
the defects i,dentificct

o , )

W )

(1) Every contract for tHe construction of a commercial building
shall prescribe a latent defects liability period.

(2) The latent defects liability period under sub regulation (1) shall

be a minimum period of six years from completion of the patent
defects liability period.

(3) A contractor shall be liable for the rectification of patent

defects that become apparent during the latent defects hability
period.

23
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146 Kenya Subsidiary Legislation, 2020

7. Every owner of a commercial building shall at all times  insure the
commercial building against structural damage attributable to the owner.

Dated the 8th April, 2020.

» »

Cabinet Secretary for Ministry of Transport, Infrastructure, Housing,

Urban Development and Public Works.
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Annexure 3- Letter from National Assembly

Clerks:Chambers -
. .National-Assembly-
g ',Parhament Buildings .

PO, Box 41842001 00’
T ‘NAIROBK Kenya '

(35 Tom- Oketch s
x -G hairrman, hstafuﬂon of Construcnon P*n}e; ‘V\P“"ws s of Kenya Al
N " " ; 2 ! W £ H
Vhvinialange, . PNE
Lof mg,lneers of Ken O]

sizration of Master Builders

Mr Samuel Nderitu - - st e S v

: Chatrman, Chartered Institute of Arbitrators (Kenya Branch)

Dear S\T

RE: MEMORANDUM OF CONSOLIDATED CONSTRUCTION INDUSTRY

STAKEHOLDERS DISSENT TO THE NATIONAL CONSTRUCTION AUTHORITY
(DEFECT S LIABILITY) REGULATIONS, 2020

We acknowledge receipt of your unreferenced letter dated 8t June. 2020 on the above
matter.
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i

-“The purpo<e of this' letter is to. inform you that the National Constructlon Authority -
g ~(Defects Llabxhty) Regulations, 2020 are'yétto be submltted to the: Natxorral ‘Assembly for

: scrutmy in accordance w1th

The Cemmltlee on iDelegated Le;

~secnon 11 of the Statutory lnstruments Act. 2013,

glslauon will’ consnder your Memorandum durlng scrutmy

E of the: said: Regulatlons and. may contact you:for. further clarlﬁcatlon

usan” Mantlm whom mé 'be .
ale, 'Tel No 0711324212

SERAHWP KIOKO -
For: GLERK OF THE NAT!ONAL ASSEMBLY

COPV t:-

,N'Jbl \l "\

x.'Hon Justlce (th) thara K.anukl EGH, SC

.-":',Attorney General ; &

. -Office ‘of the Attorney General and Department of Justlce

. “Shetia House : w A RSN
;_,;f\AlROBl AL :

Hon Adan Mohamrned EGH : W A s
Cabinet Secretary : A

Ministry of EAC and Regxonal Devtlormer :
,«INRF\P’ ® - JE T ]

iy Jarnes M*c-?v_' a, EGH
Ministe y of l gt N ort. lnhcsrru"tule
Housing. bitan Ueveloprient & Public Works

A. ' NAL KOB]

_ Ministry. ofTransport lnfrastructure ) )
- Housing. Urban Development & PUbIlC \Vorks
"NAIROBI - '

© M. "Gen_ {Rtd.) Dt P‘\l]rdah;Kihalang-‘wa;, épsirt. S 2 S
- Prindipal:Secretary SR LT e !

State. Departmem for Publlc \X/orLs

Eng. Maurice Akech

Executive Director

National Construction Authority
1™ Floor, KCB Towers, Upper Hill
NAIROBI




Annexure 4 —Letters from Stakeholders

STa o=y BR
<. D AVA b \ L= -
1 ~TR LA, )R TN {\ Al <
JOCCR " &= maG
e et e, PRO~GE HE FSLELATNED A35DCUTION OF CHATIRISTON NANLOERT O REXVA ¢
AT RS AN T T S AAK ‘ o TAL EALP LT RO T R Y

July 21, 2020

Hon. Senator Kimani Wamatangi Paul,
Chairman of the Senate Committee on Energy, Road and Transportation,

The Senate of the Republic of Kenya, ) ’
NAIROBL ~ # . » ' » »
Dear Sir,

SENATE PRESENTATION BY THE CONSTRUCTION INDUSTRY STAKEHOLDERS ON DISSENT TO THE
NATIONAL CONSTRUCTION AUTHORITY (DEFECTS LIABILITY) REGU LATIONS, 2020.

We wish to start by thanking you immensely for according us the privilege to appear before the Senate
Committee on Energy, Road and Transportation on Monday June 29, 2020 to make a presentation on the
construction industry's dissent to the National Construction Authority (Defects Liability) Regulations, 2020
(herein after referred to as the Regulations) which were gazetted in the Special Issue of The Kenya Gazette
Supplement No. 51 of April 20, 2020.

cor the record, the stakeholders who have prepared this presentation represent the interests of
|

professional consultants, genera and specialists building contractors, and property developers and owners

who belong to the following respective organizations: )
" B )
Architectural Association of Kenya (AAK)

3

-t

2. Asseuation of Sonsulting Engineers of Kenya (ACEK)- ‘
5. Associafjon of Construciion Managerg of Kenya (8 C:?'\v’t':{') n i H ‘
4. Chartered Institute of Arbitrators (CIArk) 7 . . S N )
‘5. institution of Construction Project Managsrs of enya (W PG '
_6. Institution of Enginesrs of Kenya (IEK)
7. Institute of Quantity Surveyors of Kenya Qs

8. Kenya Asscciation of Building and Civil Engineering Cor: sators (KALCEQ)
9. Kenya Federation of Master Builders (KFMB)
i6. Kemya Property Developers Association (KPDA)

W I} :

- ' 4 1)
We the stakeholders becgme aware of the existence gf these Regulations after thgy were gazetted, and

being dissatisfied with them, onJune 8, 2020 we wrote a fairly comprehensive Memorandum of Dissent
(copy of the Memorandum attached herewith for ease of reference) to Mr. Jameas W. Machariz, the Cabinet
Secretary Ministry of Transport, Infrastructure, Housing & Urban Development and Public Works

DKEMB

< ; .
e T e ko
bsize’ Uniled We Stand

Page
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(MoTIHUD & PW), but we are yet to receive a response from him. The Memorandum was copied to the
following people:

1. Hon. Adan Mohamed EGH

Cabinet Secretary
Ministry of East Africa Community and Regional Development . o
» »

. ‘ » »
2. Justice (Rtd.) Paul Kihara Kariuki, EGH '

Attorney General
Office of the Attorney General

3. Mr. Michael Sialai, EBS
Clerk of the National Assembly

4. Maj. Gen. (Rtd) Dr. Gordon Kihalangwa, CBS
Principal Secretary
State Department for Public Works,
Ministry of Transport, Infrastructure, Housing Urban Development &Public Works

5. Eng. Maurice Akech,
Executive Director
National Construction Authority

During the Senate Committee proceedings, of fune 29, 2020 you directed the CS of MoTIHUD & PW to
present "1:‘:, committze with avidencs »raa adequatn stz C

that we make
state as foliows

& v,\@sultatlons took place, and ihereafter

reseniation on the same. Having |,erus.ed e evidencs presentad by the CS, we wishto
1.0 INTROLUCTION

For the record, as pro.cs\lonak znd vatriotic Kenyans, we wish to state unequivocally that, in principle,
we sunbort any government and/or private secion inifiative that will improve the ease of doing
business in Kenya because the Kenyan'éa-in;"mg in generai andl.the constuction industry specifically
will be a benkficiary of the initiative. ;) : j)

! ! !

A

2.0 PRELIMINARY ISSUES OF PROCESS AND PROCEDURE

z\‘ﬂl'ﬁ' SU’?A'
? 3

SN

i (@ KEMB

Nahi United Ve Stand

/ T “:‘;U] L1065 A323C atict of by a2 MAMPmﬂewﬂomASSWA“D
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2.1 We note that the thrust of the CS's evidence revolves around five (5) meetings that took place
on diverse dates between December 3, 2019 and March 10, 2020 in various venues whose
primary agenda was to discuss The Draft Building Regulations (Building Code) for Kenya

. . (hereafter referred toas the Building Code).

2.2 We wish to confirm that as stakeholders, we were invited to all the above"meetings to discuss
the Draft Buildthg Code, and we actively patlicipated in the deliberations?”

2.3 The professionals who represented us in these meetings have stated that, and they are willing
to attest to the same under oath or affirmation if need arise, that the National Construction
Authority (Defects Liability) Regulations, 2020 (hereafter referred to as the Regulations), which
are now the subject matter, were never presented as a substantive agenda in any of the
meetings.

2.4 Contrary to what the CS’s evidence is alluding to, and at the risk of appearing to be making
insinuations, they have clarified that the factual position was as follows:

241 In the first meeting held in Naivasha on December 03 & 04, 2019 there was no
reference whatsoever to the Regulations.

1 Y 3
2.42 Similarly, in the second meeting held in Nairobi at Borna Hotel on December 05 &
: _ . - 06,2019 there was no reference whatsoever to the Regulations.
W S o = s K '
) n ’ 543 In *ha ihird meeting held in Nairobi at Boma Foted

: 13, 2019 the
Requlations were mentioned for the st timwe through a aresentation by a

e carn

representative  from  the Minisiry of Last Africa Community & Regional
Development (hereafter refeirad w as nAEACRRD). Thereafter, as evidenzed by
Bundle 3, Item 6.2 (A,B,.CR), which stated:

) A The Regulations shoutd b’e clear and should not interfere with standard contract
. g , i W
;
= ocuments. -
i) y documents f i ‘;
v "
! , B. The Regulations reqjuire more consultations and copies should be shared with

all stakeholders.

413y

e)’"\b“ ¥ S(,q:?}' ] )
3 VeV "'6 SEVR A
5 $34ss Bl = INE S Aqy‘gé’—i
£ I\ i ; < B A

— % %, PO e G B A0
AR S T Ve Unitea We St s pesLCIATIN
‘@-’Sﬂ< k 3 5 T Pra feateaciens 35,200t 3f Vangd ARR D PERS DLIATI
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C. The Regulations should be designed in such a way that they do not cause
conflict among professionals working in a particular project.

D. The Regulations should be harmonized with the existing contract
documentation and should distribute risks effectively and efficiently.

» & » » .
Item 7.0 of the same meting recommended that the proposed Regulations be
subjected to further engagement with other stakeholders.

We wish to state categorically that none of the recommendations stated in
item 2.4 have taken place to date.

244  In the fourth meeting held in Nairobi at Boma Hotel on December 20, 2019 the
Regulations were not mentioned at all.

245 Inthefifth meeting held in Nairobi at Delia on March 10, 2020 the Regulations were
not mentioned at all.

2.5 From the chronology of events highlighted in item 2.4 above, and observations made therein,
it is glaring that the process of stakeholder consultation has never been completed.

2.7 Nen-conformity with the Statutory Instruments Act 2018

¥ 259 Yeam aware that the Statutory Instrum 3, Bmongst Hthe ftaris, ¢
a p‘rescrfboi the procedurer dhat are supposed io be foll 9] » pzrsons’or bodies,
other than Pérliamen-‘., that wishes £ mike ar_lvs,-'?',_-«fdiary legisiation before the
said legislation can have the force of law. '
252 Itis our considered view that the prarequisits ouines in the '>ftétLitor;\i'Instrumel1ts
Act, 2013, were not follewed, and thei=fora the Reguiitions are notin cr.;nférr:ni?)/
3 with the Act. i - o s 4 : 2
i i o 4

<53 Our statements in this regard are as follows:
! ! !

2.6.3.1 Consultation with stakeholders

Wil o
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From the narrative that we have given above, we have demonstrated that
no specific stakeholder consultations took place, specifically in regard to the
Regulations, as alleged by the CS.

2.6.3.2 Preparation of Regulatory Impact Statement

» - . -

C We are not aware of the exisrence of this statement.
2.6.3.3 Preparation of Explanatory Memorandum

We are not aware of the existence of Explanatory fMemorandum and if at all
it exists, we would appreciate if we were given a copy.

2.6.3.4 Tabling of Statutory Instruments in the House

To the best of our knowledge, the Regulations were not tabled in
parliament. Indeed, the Clerk of the National Assembly, through their letter

Ref: NA/DCS/CDL/CORR/2020/025 of June 17, 2020, informed us that the

Regulations were yet to be submitted to the National Assembly for scrutiny

in accordance with Section Il of the Statutory Instruments Act, 2013 (copy

o of the letter attached herewith for ease of reference)

C 254 Coneld°rlnq the observations that we ha\\’Ie made above, we can stat

w
AN

of contiau acEan, that the Regulmc did ot me .+ ¢ threshold of the Statuteiy
mstruments Act, 2013, and if your hono“'blo committee is persuaded to agree Wlﬂ*

us, we pray that it declares the Requlations unlawml .ang  direct’ ihaiv e
withdrawal/suspension.

3.05 f KEHOL LI RS CONTERNS ON SUBSTANCE OF THE REGULATIOKS

itie :-_aus.‘l?olderg corcerns on the substance of the Regulations werg dewilsd.in the- .Jemorand\frrn
sept to the CS. Machaiia but i ey Cai he sumimarized as fono)vb, ’

it
: 3.1 Implications of the Regulations as gazetted:

3.1.1 Upon perusal of the NCA (DL) Regulations, it became apparent that although the spirit

Page 5
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of the regulations is positive, the drafters of the Regulations were not versed with the
operations of the Construction Industry, and therefore, they disregarded the well-known
global principles that govern construction contracts, as well as the custom and trade usages
of the industry. To a very large extent, the Regulations have offended many construction
. industry standard forms of contracts that haye been developed from best practice over a
long period by knowledgeaflle and respected industry insfitutions. >

3.1.2 It is our considered view that there is no need to have local regulations on the matter of
defects and liability arising thereof, as these are technical and contractual issues that have
been adequately addressed in the various standard forms of contract.

3.1.3 The Regulations have attempted to deal with the symptoms of the challenges arising from
the issues related with defects instead oi addressing the root cause of the problems, which
are poor workmanship by the Contractor/Subcontractor, and sometimes lack of effective
supervision by the relevant professionals.

3.1.4 This subsection is defective as it contravenes the basics of the Laws of Contract.

Suffice to say that as the Regulations stand, they have introduced a lot of confusion in the industry,
and they will be a recipe for disputes between contractors and developers, contractors and
consultants, contractors and sub-contractors, and consultants and developers.

] - o " = ¥

inf2pre*aiions and their Implications o o SR PO
.

initions us=4 are out rightly incorrect and/e:>

‘tarminologies, while oihers are ambiguous., . .-

4.0 QUR PRAYER AND CONCLUSION

Fram the observations made in ftems 1 to 3 above, we can’infer a5 follGws:

41 Alnough the spirit of the Regulations mav have been positive; dépnding on the intende:!

e, &s they stand, they will bring a lot of confusion :in'thé cohstriciion NG
5';11-,‘: «ill be a recipe for numerousg disputes. il ’

: . . /
We believe tl;at the process used to make these Regulations did not conform with the Statutory
Instruments Act, 2013. We have no evidence that the key requirements of the Act, including but
not limited to, Consultations with stakeholders, Preparation of a Regulatory Impact Statement
and Preparation of an Explanatory Memorandum were adhered to.

N
n

Page 6

L oo IR
g x> B -’g“.:ﬁt.%:‘a R A =
K Y 358 F-{\.t?.q 1N 5=
2 2 H FEAK RN £ B
& S g N LY E £ L o
%z /& i "\"’*-i‘i{:-’ll.’nilvd Ve Stand i L ol
F"lns ;mu:vm: AT AN A Ty m‘ﬂo?ﬂmmpmmnm

32




.
mEn AC MK

4.3 Because the Regulations grossly contradict the global construction industry best practice, as
contained in many globally respected and widely used standard forms of contract, the Regulations
- F will not augur-well and they may becomg a point of ridicule in the”eyes of many local and
ifternational construction industry players and financers, induding Multi-Lateral Developtent
Banks which use the MDB Edition of the FIDIC contract in the projects that they finance.

44 The operation of the National Construction Authority (Defects Liability) Regulations, 2020 be
revoked forthwith because they are not in conformity with the Statutory Instruments Act 2013.

We remain hopeful that your honorable Committee shall find in our favor and take the appropriate action.

Meanwhile, should you require any further clarification, please do not hesitate to contact us.

SIGNED:

. K
Kairut Bachia, Chairman _
Joint Building Corisfiuction Council (iBCC)

Mugure Njendu Fresicent
rchitectival Asseciztion ¢f Kenya (AAK):

) Ramesh Visiwam, Chaiwiman ) ) :
' Kenya,Association of Building and il Cngineering Contractors ' '
e & ) \ =) ]
(knBLEO) 2 r o N s

! ! ! e Il

Palkesh Shah, Chairman
Kenya Property Developers Association (KPDA)

Page 7
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Eng. Maurice Owiti
Kenya Federation of Master Builders (KFiviB)

Peter Kariuki, Chairman
Institute of Quantity Surveyors of Kenya (IQSK)
» - » -

Eng. Nathaniel Matalanga, President
Institution of Engineers of Kenya (IEK),

Nashon Okowa, Chairman
Association of Construction anagers of Kenya (ACMK) @W

Eng. Henry Ndugah, Chairperson,
Association of Consulting Engineers of Kenya (ACEK), o

QS. Tom Oketch, Chairman
Institution of Construction Project Managers of Kenya (ICPMK)

K L b
! it o
)‘ l} l’
| ! !
RISy,
QW

Y RN
s \%
2 KEMB
kA Y United We Stand

2T e e wragtare 4 L3016 ot dany

34

i

I!DWAPRWERNIMUFERSMSDWQH




